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Styles and Eaſtgood. Page 306 


Talbot and Duke of —_ 
dos. 


I Thoroton v. Blackborne & 47 


7 

9 
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f 1 27 


W arringt6n (Lord) 2. Lee. 


39 
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Vernon &. Vernon, 
Vizod v. Londen. 
Voyce and F*pillion, 


Williams v. Sawyer. 
Willing v. Baine. 


Woodhouſe and Harvey. 3 


12 


Caſes adjudged in CHANCERY. 
- Dobbins verſus Bland. 


In Can“ coram King Chancellor, June 13. 1730. 
| e, 


HIS was a Bill, brought for Payment of a Legacy, (1.) 
againſt, the Defendant as Exceutor of, Jobn Hypett. Bill for Pay- 
John Hyett, by Will: 5 Sept. 17 19. inter al, deviſed 1 
unto the Plaintiff Eligabeth, by the Name and De- gain De- 
ſcription of his Grand- daughter Elizabeth Mett, the Sum of —_— as 
2500 J. to be paid her when ſhe ſhould attain her Age of 
twenty-one Years, or be married with the Conſent of his 
Executors or the Survivor of them; and ſuch Conſent to be 
teſtified in Writing under their Hands, and not otherwife, 
The Teſtator alſo gave and bequeathed unto the Plaintiff E- 
lizabeth the annual Sum of 100 f. for the Term of five Years. 
to commence from and after her Marriage with the Conſent of 
his ſaid Executors and Truſtees, as aforeſaid, if the Plaintiff 
ſhould fo long live. The. firſt of which ſaid annual Pay- 
ments he willed ſhould begin and be made unto the Plain- 
tiff at the Expiration of the firſt Year after ſuch her Mar- 
riage with Conſent, as aforeſaid. The Plaintiff Elizabeth 
intermarried with the Plaintitf her Husband after ſhe attained 
the Age of twenty-one Years; and the Executors paid the 
Legacy of 250d/. becauſe the Words as to that were in the 
Disjunctive, og. when the attained her Age of twenty-one 
Years, or be married with the Conſent of his Executors. 
So that the Aſſent of the Exccutors was not neceſſary, in caſe 
ſhe married under the Age-of- twenty-one, Years. 
And the Queſtion was now only, as to the 100/. for five 
Years; and it was inſiſted, .ſhe having married the Plaintiff 
without the Conſent of the Executors, ſhe ſhould never be 
intitled to the ſaid 100 J. for five Years. Tho' in this Caſe 
there is no Limitation over in caſe ſhe marricd without 
Conſent; yet this is not a Reſtriction only 77 terrorem, but is 
a Condition precedent; and a Court of Equity cannot diſ- 
penſe with the Non-performance of a Condition precedent. 
The Words are, To commence from and after ſuch her 
Marriage with Conſent of his ſaid Executors and 'Tru- 
« ſees, as aforeſaid” ; and that has Reference to the for- 
„„ | . mer 


2 Caſes in Chancery, 4 Geo. II. 
mer Words where the Conſent is directed to be teſtified in 
Writin 0 * h 

King Chancellor inclined to be of Opinion, That the Plain- 
tiff Elis. by her Marriage without Conſent, Gc. had loſt this 
Legacy of 100 J. for five Years, and that this was a Condition 
recedent; but the Reſiduary Legatee, who was an Infant 
and Heir at Law, not being before the Court, it was ordered 
to ſtand over. Vide 2 Vern. 293. Garrett & U verſus Prizty 
& ab. Note; This is not a Gift defeaſible on a Condition 
ſubſequent, but to commence upon the Performance of an 
Act which was to be performed. 2 Fent. 339. 2 Fern. 572. 


Goodall verſus Rivers & 4, 4 Geo. IT. 


(2.) EI? IS was a Bill brought by the Plaintiff, who married 

one of the Daughters of Sir Thomas Rivers, wherein 

ſeveral other Daughters of Sir Thomas Rivers were Plaintiffs 

alſo, and Sir George Rivers and the ſurviving Truſtee (for a 

Term of Years compriſed in Sir George Rivers's Marriage- 
Settlement,) were Defendants. 

Bill ro oblige And the Bill was to oblige the ſurviving Truſtee to pay 

che farviving the Plaintiffs their Portions, with Intereſt from the Time they 

pay Portions, became payable, and alſo a conſiderable Arrear which was 

allotted to them for Maintenance, by Sale of a Term during 

the Life of the Defendant Sir George Rivers their Father. 

The Caſe was as follows: Sir George Rivers, after his Mar- 

riage with Dame Dorothy his Wife, executed certain Articles 

which were recited to be made in Purfuance of a verbal A- 

greement between them two before Marriage, and by the 

ſaid Articles agreed to make a Settlement of certain Lands 

to the following Uſes, oiz. To the Uſe of Sir George 

for Life; Remainder to 'Truſtees therein named, during the 

Life of Sir George, to preſerve contingent Remainders ; Re- 

mainder to Dame Dorothy his Wife for Life for her Join- 

ture; Remainder to the firſt and every other Son in Tail 

Male; Remainder to 'Truſtees for 500 Years; Remainder in 

Fee to Sir George Rivers. And a Marriage-Settlement was 

afterwards made in Purſuance of the Articles, and the Truſt 

for 500 Years was declared as follows, iz. That the 

ſaid Term of 500 Years was fo limited in Truſt, that in De- 

fault of Iſſue Male of the ſaid Sir George by Dame Dorothy 

his Wife, the ſaid Truſtees, their Exccutors, Gc. ſhould and 

might, either by and out of the Rents and Profits of the ſaid 

Premiſſes ſo limited after the Commencement of the ſaid 

Term of 500 Years, or elſe by Leaſe or Salc, or Mortgage of 


2 1 


/ 


_— 


— 


_ Caſes itt Chancery, 4 Geo. IL 


— ——_ 


the ſame, or any Part thereof, (except a Particular Part therein 
excepted,) for 500 Years, or any leſſer Term, when and in 
ſuch Manner as the ſaid Truſtees or the Survivor of them, 
his or their Executors, ſhould think fit, to raiſe the ſeveral 
Sums for the Portions, and for Maintenance and Education 
of ſuch Daughter or Daughters, as herein after expreſſed, 
(that is to ſay) if there be but one ſuch Daughter that ſhould 
attain the Age of twenty-one Years, or marry, the Sum of 

oool. and if two, 5000/7. and if three or more Daughters which 
ſhould attain that Age, or be married, 6000 /. equally to be 
divided amongſt them; and alfo the yearly Sums therein after 
mentioned for their Maintenance and Education; and the 
ſaid Portions to be paid them at nineteen Years, or when they 
ſhould be married, with Intereſt at 47. per Cent. for their 
Maintenance from the Death of Sir George or Dame Dorothy, 
which ſhould firſt happen, until their Portions became payable. 
Sir George Rivers had Iſſue two Sons by his Wife, and both 
the ſaid Sons are dead without Iſſue Male, the youngeſt of 
which died 1727. ſo that now here is a Term veſted in the 
'Truſtees; for the Term was limited to them upon Failure 
of Iſſue Male. The Caſe of Butler verſus Duncombe., 2 Vern. 
760. was cited; and likewiſe Sir Tho. Jones 201. and a 
Caſe in Point totidem wverbis, 1 Salk, 159. | 

King Chancellor: The Words, After the Contmencement 
of the Term, govern the 'Truſt, in the Caſe of Butler and 
Diuncombe; and here the Words, from and after Default of 
Tue Male, govern the Truſt ; but as the Term does not veſt 
in the Truſtees till Failure of Iſſue Male, till then no In- 
tereſt ought to be paid for the Portions, which is from the Year 
1727. The Dame Dorothy died long before; and decreed the 
500 Years Term expectant upon the Determination of the 
Life-Eſtate in Sir George Rivers to be fold before a Maſter; 
and if there was any Surplus remaining after Payment of the 
6000 l. with Intereſt, then ſuch Surplus to be paid to Sir George 
Rivers who had the Inheritance. 

Vide Brome verſus Berkley; Honſe of Lords Caſes. 2 Vern. 
458. Gerrard verſus Gerrard. 2 Vern. 460. Stanitorith verſus 
 Staniforth. | 


Harvey verſus Woodhouſe & 4, 
4 Geo. II. 


"HE Plaintiffs were the Appointees of the Cui que Truſt 
in a Defeaſance of a Judgment acknowledged to 2. by 


two Connuzces; one of the Conuzces died ſoon after th: 
gs Judgment 


TW 


— 
. 


Caſes in Chancery, 4 Geo. II. : 


— 


Bill to have 
Satisfaction 


Judgment acknowledged; the Survivor died in the Life-time 
of the Conuzor, and made the Conuzor his Executor, by 
which the Judgment at Law was extinguiſhed; whilſt this 
udgment was thus ſuſpended, the Conuzor aliens Part of the 
Land to B. for a valuable Conſideration, and by a Convey- 
ance after Marriage ſettles the other Part upon his Wife and 
Children. Note; There was a Recital of a Marriage-Ar- 
ticle in the Settlement, but no Articles were proved. 
This Bill was now brought, the Conuzor being dead, againſt 


for a Judg- his Executors, againſt the Heir at Law, and againſt the Wife 


ment out of 
the perſonal 


and Children, and againſt the Purchaſer, to have a Satisfaction 
for this Judgment out of the perſonal Aſſets, and if they fall 
ſhort, out of the Purchaſor's and the ſettled Eſtate. 

Dr. But it appearing the Purchaſer had no Notice of 
the Judgment, the main Queſtion was, Whether the whole 
Eſtate of the Volunteer ſhall be ſubject to this Judgment, 
or only a Moiety as would have been liable at Law, taking 
this Settlement to be voluntary. It was argued, that the E- 
ſtate in the Hands of the Volunteer did not exceed a Moiety 
of the whole Eſtate which the Conuzor had at the 'Time of 
the Judgment, and before the Suſpenſion of it; ſo that as, once 
that might have been taken by the Sheriff, it ought to be Mill 
liable in Equity, and fold for the Satisfaction of the Judgment. 

It was afterwards moved in Behalf of the Conuzor's Widow, 
that ſhe might be at Liberty to prove a Copy of her Marriage- 
Articles; it was ſaid that they were recited in the Settlement, 
and it would be hard, if this was a Proviſion before Marriage, 
that ſhe ſhould be deprived of it. 

That this Court after a Cauſe is heard often dire&s a 
Will to be proved, and that is not merely an Exhibit ; for 
there the Sanity of the Teſtator, or whether it was duly at- 
teſted, was to be litigated. 

On the other Side it was ſaid, that this Cauſe has been 
heard, and only ſtands for Judgment ; and no Inſtance, where 
the Court will give Leave, after the Hearing, to prove that 
which, if made out, will not be Evidence; for a Copy of 
Articles is not Evidence without ſome other Account given 
of the Articles themſelves. | 

King Chancellor: I have conſidered of this Caſe, and de- 
termined with my ſelf what Decrec to make. And I think 
the Lands muſt be extended in Equity in equal; jure as at 
Law, and all the Lands compriſed in this Settlement may 
be taken. If a Conuzee aliens Part of his Lands, and Part 
deſcends, the Part that deſcends may be extended; and the 
Heir ſhall not have Contribution againſt the Alienee; and if 
the preſent Defendant, who claims under the Settlement, is 


only a Voluntcer, ſhe ought to be conſidered as an Heir. But 
2 | I am 
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the Sequeſtration had been executed a Year ago, and there- 


ſwered, the Reſidue might be taken pro Confeſſo. 


Caſes in Chancery, 4 Geo. II. 5 


1 am not ſatisfied that this is a voluntary Settlement; and 
therefore referred it to the Maſter, to ſee if any Marriage- 
Articles were executed, and when, and upon what Conſi- 


deration. 


2 — 
93 


Lady Abergavenny verſus Lady A- 
bergavenny, 4 Geo. II. 


Laintiff filed a Bill againſt Defendant, to which De- ( 4. ) 

fendant put in an Anſwer; the Plaintiff's Bill was twice Motion a 
after amended, and Diſcovery of new Matter required; Defen- 5 
dant put in a Plea and Demurrer in Bar of ſuch Diſcovery; Corfeſſs for 
which being over- ruled, the Defendant was in Contempt to van of an 


a Sequeſtration for want of an Anſwer. The Plaintiff ſaid paper 


fore moved, that the Bill might be taken pro Confeſſo for 
want of an Anſwer, alledging, that by the Practice of the 
Court, whenever a Defendant has appeared, and the Proceſs 
of Contempt for want of an Anſwer is carried to the End of 
the Line, the Bill may be taken pro Confeſſo; or otherwiſe 
there would be a Failure of Juſtice, when a Matter is in- 
uired of which lies only within the Knowledge of the De- 
W and of which the Plaintiff can have no other Diſ- 
covery but by the Defendant's Oath. But it was objected, here 
was a ſufficient Anſwer to the original Bill; and no Precedent 


could be produced, that where any Part of a Bill was an- 


King Chancellor: If an Action at Law be brought to ſe— 
veral Treſpaſſes, and the Defendant's Plea goes only to Part, 
Plaintiff may ſign Judgment as to all the Reſt ; and here pro 
tanto of the amended Bill that is not anſwered, it may be 
taken pro Confeſſo. Sed Adjornatir. 

Note; When a Detendant is in Contempt for want of an 
Anſwer, and an inſufficient Anſwer is put in, that is no An- 
ſwer at all; and the Plaintiff is not to begin his Proceſs de 


1 


72020, but go on regularly from the laſt Proccſs. | 


Bedford verſus Backhouſe, Nov. 26. * 
1730, 4 Geo. II. 2 


| PY a »/ 3 — 
c.. age, Ae. by Caper ATA 47 , 
THE Caſe was: A Man had made a Mortgage of ( 5. YA u e . 
Lands in Middleſex, and the ſame was duly regiſtred; cotta tire Ao Rene: 2 | 
afterwards he made a Mortgage to another Perfon, which PT Fudd e,, 


C 


A. 


Caſes in Chancery, 4 Geo. II. 


— 


— 


6 


Lands mort- was alſo regiſtred according to the Statute ; and after the ma- 


Fiete. king that ſecond Mortgage, the firſt Mortgagee advanced a 
and regi- further Sum of Money to the Mortgagor on the Premiſſes, 


ſtred, whe- without Notice of the ſecond Mortgage; and the Queſtion 


ee was, Nhether the Regiſtry of the ſecond Mortgage was con- 

advancing ſtractive Notice, ſo as the Money ſent ſubſequent to it ſhould 

a furth ; 1s [ati 
it a not be paid off till that was ſatisfied; and it was held by King 


Sum after 


ſecond Mort. Chancellor, that it was not] for the Statute declares Deeds 
1 not regiſtred void as againſt Purchaſers, but gives no greater 
ge Pe Efficacy to Deeds regiſtred than they had before the making 


A of the Statute; and it is a known Rule in the Court of E- 
AA. 255: equity, that when a firſt Mortgagee advances a further Sum 
eee of Money (without Notice) after a ſecond Mortgage made, 


ei {<0 44x, that he ſhall be paid his whole Money in the firſt place. 


Anonymus, Nov. 16. 1732. 4 Geo. II. 


E41 HE Words of a Will were, © I give and bequeath my 

| Lands, 'Tenements and Hereditaments to my Wife, to 

© be divided and diſpoſed of amongſt my youngeſt Children”; 

The Word and it was held per Jekyll M. R. that the Word diſpoſed related 
diſpſed re. to the Eſtate of the Depiſor; for that the Lands could not 


1 be diſpoſed of, but the Eſtate, and conſequently the Wife 


Deviſor. had a Fee. 


Williams verſus Sawyer & al, Nov. 


fee eee, eee 17, 1730. 4 Geo. II. 


hp. AX: 40. 


Cn.) TFT was faid per Fekyll, and ſo decreed, that where a vo- 
Voluntary luntary Bond is given by the Husband to Truſtees for his 


wond by n Wife's Benefit, that a Court of Equity will poſtpone ſuch 


Truſtees for Bond even to Debts on Simple Contract, but will admit it 


bas de to be paid before Legacies. 


paid before 
Legacies. 


Anonymus, Paſch. 4 Geo. II. 


(8.) ()* Motion to ſuperſede a Commiſſion of Bankruptcy, the 
petitioning Creditor was only Aſſignee of an Obligee. 


Bankrupte . x 
2 vale 2 And per King Chancellor, He is not a Creditor that can 
ing Creditor only Aſſignee of an Obligee, not a Creditor that can take out a Commmiſſion. 


2 


— — 


take 
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Caſes in Chancery, 4 Geo. II. 7 
take out a Commiſſion; it muſt be a Creditor in Point of 
Law, and not one who has only an equitable Right : 'The 
Obligee is Truſtee for the Aſſignee, . and at Law he muſt ſue 
in his Name. Declaratory Clauſes in Temporal Laws 
may be perpetual, as that Graziers, Farmers, Gc. cannot be 


Bankrupts, as mentioned in the Statute Geo. 1. tho' the Act 
be expired. 


J Thoroton verſus Blackborne & 41, 
4 May 12. 1731. 4 Geo. II. 


7 liam Hewett Eſq; being ſeiſed and poſſeſſed of a (9. 
"2 large Real and Perſonal Eſtate, on the 9th of Sept. 4 
1715. made his Will, and after ſeveral Bequeſts deviſed all Deviſe of 
his Freehold, Manors, Lands and Hereditaments, and all his 32 
perſonal Eſtate to Truſtees, and their Heirs, &c. upon Truſt Lands. &c. 
they and the Survivor of them, and the Heirs of ſuch Sur- upon Truſt 
vivor, ſhould with all convenient Speed convey the ſaid Free- , 
hold Premiſſes to his Godſon Hewer Edgeley for Life ſans © 
Waſte; Remainder to Truſtees, to preſerve contingent Re- 
mainders; Remainder to the firſt and every other Son of 
Eageley in Tail Male; Remainder to the Daughters of 
Hewer Edgeley, and the Heirs of their Bodies, as 'Tenants in 
Common; with a Power to Fewer Edgeley to make a Join- 
ture upon any Wife, ſo that it exceed not a Moiety of the 
Eſtate: And directed, that his perſonal Eſtate ſo deviſed to 
Truſtees, and the Produce thereof, as ſoon as any conſiderable 
Part thereof could be got in, ſhould be diſpoſed of in the Pur- 
chaſe of Lands and 'Tenements of Inheritance, and be ſettled 
to the ſame Uſe with the Freehold Premiſſes; and in caſe 
Hewer Edgeley ſhould die without leaving Iſſue behind him, 
or if ſuch Iſſue ſhould happen to die without Iſſue, then his 
| Will was, that his real Eſtate, and the Eſtate to be purchaſed 
1 with his perſonal Eſtate, ſhould be ſo ſettled, that in caſe his 
2 Kinſwoman Arne Edgeley ſhould be then living, that ſhe 
ſhould enjoy the Rents of his whole Eſtate for Life; and af- 
ter her Deceaſe, one fourth Part thereof was to be enjoyed 
by William Blackbourne, his Heirs and Aſſigns; one other 
fourth Part by Abraham Blackbourne, his Heirs and Aſſigns ; 
one other fourth by Anme Jachſon, her Heirs and Aſſigns, and 
the remaining fourth Part by Suſanna Edgely, her Heirs 
and Aſſigns; and directed, that in caſe any of them the ſaid 
William Blackbourne, Abraham Blackbourne, Anne Fackſon, 
and Suſanna Edgeley, ſhould happen to be dead at the 
Time when by Virtue of the ſaid Settlement the apy E- 

ate 
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tate ſhould devolve upon them, that then the fourth Part to 
which the Perſon ſo dead would have been intitled to, if 
living, ſhould be conveyed to the reſpective Heirs of the 
Perſon ſo dead. | 18 | 5 

The Teſtator died ſoon after making his ſaid Will, and 
ſhortly after Heewer Edgeley married, and made a Jointure 
according to the Power given by the Teſtators Will. Abra- 
ham Blackbourne made his Will 16 March 1709. and made 
his Wife Mary Reſiduary Legatee and ſole Executrix; and 
on the 16 Feb. 1720. duly made a Codicil to his Will, and 
after, reciting the Deviſe to him by Milliam Hewer of the 
fourth Part of his Eſtate, under the Contingencies of his Will, 
the ſaid Abraham Blackbourne deviſed, that whenever the 
fourth Part ſhould come to his Son and Heir Leoett Black- 
bourne, or to ſuch other Perſon as ſhould be his Heir, the ſame 
ſhould be charged with the Payment of 12000/. to his Wife 
Mary Blackbourne, and 3000 J. a-piece to his three younger 
Children, and died ſoon after making ſuch Codicil. And 
Mary his Widow ſoon after married with the Complainant 
Thoroton. On the 17 Feb. 1729. Anne Edpeley died, and on 
6 Nov. 1728. Hewer Edgely died without Iſſue; and in Hl- 
lary Term 1729. the Complainant Thoroton and Mary his 
Wife, and her three younger Children by their next Friend, 
brought their Bill againſt Lerett Blackbourne, the Heir at 
Law of Abraham, - al', to have the 12000/. and gooo . 
raiſed out of Abraham's fourth Part of the Eſtate of V. Hervett. 
And it was objected by Defendant's Counſel, that the Charge 
made thereon by Abraham was void; for the fourth Part 
veſted in the Heir of Abraham as a Purchaſer, Abraham be- 
ing dead before the Settlement made, and before the Eſtate 
devolved upon him; and his Will created two diſtin& Con- 
tingencies, viz. to Abraham, if he ſhould be alive at that 
Time, if not, to his Heir. This therefore not being a Re- 
mainder veſted in Abraham, is not ſubject to the Charges 
made upon it by his Will. King Chancellor ſaid, that the 
firſt Part of the Will gave a Fee to Abraham Blackbourne of 
a fourth Part, upon the Contingencies there mentioned, and 
therefore it became a veſted Remainder; and the latter Clauſe 
or Proviſo did not reſtrain the Deviſe, but was directory only 
to the Truſtees how to convey, in caſe the Partics who were 
to take the Benefit died before the Settlement made. Ano- 
ther Queſtion aroſe, whether a Day ſhould be given to Levers 
Blackbourne (he being an Infant) to ſhew Cauſe againſt the 
Decree ; and it was held, that were the legal Eſtate in Tru- 
ſtees, and not in the Infant, and an Execution of the Truſt 
is to be directed, that there is no Occaſion that a Day ſhould 


be given; and the Money was therefore decreed to be raiſed, 
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and no Day given to the Infant to ſhew Cauſe againſt the 
Decree. Vide 2 Vern. 429. Coke verſus Parſons. 


Vernon ver. Vernon, Paſch. 4 Geo. II. 
1731. 


* NRJ Vernos being at Aleppo in Turkey, and poſ- ( 10.) 

ſeſſed of a large perſonal Eſtate, in the Year 1694. 
made his Will, and thereby deviſed ſome particular Lega- 
cies, and gave the Reſidue of all his moveable Goods, (5c. to 
his Brother Tomas Vernon; but if he died without Heirs 
Male of his Body, then he deviſed the Legacy given to Tho- 
Mas to be divided equally between his other Brothers George 
and Charles Vernon, and made his Brother Thomas Vernon 
his Executor ; but in caſe Thomas ſhould die firſt, he ap- 
pointed his Father Sir Thomas Vernon his Executor; and de- 
fired, that each of them (in the Name of God) would ſee his 
Will performed. The Teſtator died ſoon after, and Tho- 
mas his Brother proved his Will in 1695. and poſſeſſed his 
perſonal Eſtate and Effects; and afterwards, being in Treaty 
for a Marriage, in Conſideration thereof and of the Marriage- 
Portion, and that certain Lands of the intended Wife were 
agreed to be ſettled, he enters into Articles under his Hand 
and Seal, and thereby covenants with Truſtees to purchaſe 
Lands of the yearly Value of 350 J. within fifty Miles of Lon- 
don, or in the County of Cheſter, out of an Eſtate formerly 
belonging to the Pernons; and which when purchaſed were 
to be ſettled to the Uſe of himſelf for Life; and after his 
Deceaſe, Part thereof to the yearly Value of 150 J. was to 
be ſettled to the Wife for Life, in Bar of her Dower, and the 
Reſidue to Truſtees for ninety-nine Years, determinable upon 
the Death of the Wife; and from and after her Deceaſe, to 
the Uſe of the firſt and other Sons of the Marriage in Tail 
Male; Remainder to the Heirs Male of the Body of Thomas, 
with Remainder to George Vernon for Life; Remainder to 
his firſt and other Sons in Tail Male, with Remainder to 
Charles Vernon for Life; Remainder to his firſt and other 
Sons in Tail Male, with Remainder to the right Heirs of 
Thomas. | 

Note; Sir Thomas Vernon the Father was a Party to and 
executed the Articles, but did not grant any Eſtate thereby, 
or covenant to make any Proviſion for his Son, nor did it ap- 
pear that he parted with any 'Thing to his Son on Account of 
the Marriage. The Marriage took Effect ſoon after the Date 
of the Articles, and Thomas had Iflue by his Wife three 

| D Daughters 
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Daughters, and no Son, and Thomas did not purchaſe any 

real Eſtate in Purſuance of the Articles; but in the Year 1726. 

made his Will in Writing, and gave each of his Daughters 

50001. a- piece, and made his Wife Jane Executrix and De- I 

viſee of his real and perſonal Eſtate, ſubject to his Debts and 3 

Legacies, and ſoon after died. | 3 
George and Charles Vernon ſent to the Widow to make a 2 

Purchaſe and ſettle it according to the Articles; who (before 

ſhe had adviſed) returned Anfwer, ſhe would do it in con- 

venient Time, and that her Husband had directed her ſo to 

Bill for a ſpe- do; but ſhe afterwards refuſed; and thereupon George and 4J 

cifickPerfor- Cyarles Vernon brought a Bill againſt her for a ſpecifick Per- 3 


mance of | 
Articles. formance of the Articles. | 


Counſel pro Quer infiſted, that it did not weaken the 
Plaintiffs Title, that they were not Parties to the Articles; 
for if a Remainder is limited by Deed to any Perſon not 
a Party, it is not to be queſtioned but ſuch a Remainder is 
good; that the Covenant entred into by the Articles, for the 
Benefit of George and Charles Vernon, was made upon a good 
Conſideration, and it was intended thereby to keep up the 
Name and Family; the Father was a Party thereto, and 
would not have otherwiſe conſented to the Marriage ; and 
Thomas, who entred into the Covenant, had an Eye and 
Regard to his Brother Henry's Will; and altho' the Deviſe 
over to George and Charles was void, yet it was ſufficient to 
bind the Conſcience of Thomas. And Courts of Law and 
Equity will allow ſuch 'Things to be a good Conſideration, 
tho' the Parties are not compellable otherwiſe to do the Act. 
As if there are Creditors upon whoſe Deaths the Statute 
of Limitations has run, and afterwards an Executor or Ad- 
miniſtrator promiſes to pay them ; ſuch a Promiſe ſhall bind, 
and ſhall not be accounted a Nudum pactum. And they 

Vide Caſes in quoted the Caſe of Oſzood verſus Stroud, which had been 
Law & Eq. heard by Lord Macclesfield, and afterwards reheard-by his 
35 33% preſent Lordſhip. 

Mr. Solicitor General Talbot & al' contra. That the Co- 
venant whereof the Plaintiffs prayed a ſpecifick Performance 
was — and that this Court had in no Inſtance de- 
creed a ſpecifick Performance of a voluntary Covenant; that 
it did in no wiſe alter the Caſe; that Sir Thomas the Father "2 
was a Party to the Articles, he was made ſo out of Reſpect = 
and Reverence to him, but no Conſideration could arife from 
thence ; for that he granted nothing, nor did he covenant to 
do any Thing for his Son; which was otherwiſe in the Caſe 
of Oſgood verſus Stroud; that there was no Occaſion in the 
preſent Caſe, nor could it ſtand in Reaſon to ſeek out and 
caſt about for what Conſideration the Articles were made, 

3 put the } 
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the Conſiderations are expreſſed therein, & expre ſſio unius eſt 
excluſio alterius ; nor can it be ſaid with Reaſon, that Tho- 
af had Reſpect to his Brother Henry's Will at the Time of 
making the Articles; for the Limitations in the Articles do not 
purſue the Limitations in Henrys Will, but are evidently dif- 
ferent; and if the now Plaintiffs had brought a Bill againſt 
Thomas for the Performance of the Articles, the Court would 
not have decreed it; for it would have been in Thomas's 
Power to undo it the next Day ; and cited the Caſe of Bel- 
lingham verſus Lowther, 1 Chan. Ca. 243. and the Caſe of 
Thompſon and Lord Everſham, Trin. 1715. Lord Everſham 
covenanted with Thompſon to preſent his Son to a certain Be- 
nefice when it became void, and he had the Eſtate ; the Event 
happened, and Lord Everſham refuſed to preſent Thompſon's 
Son ; and he brought a Bill to compel the Performance ; but 
the Bill was diſmiſs d with Coſts, it being a voluntary Co- 
venant. 

King Chancellor: He did not apprehend that all voluntary 
Coven:ints were not to be compelled to a Performance; but 
he doubted whether this was a voluntary Conveyance ; Tho- 
mas muſt be ſuppoſed to have Regard to his Brother's Will 

at the Time of making the Articles; and accordingly de- 
creed a ſpecifick Performance. Oyere as to this Decree. 


Man verſus Man, May 11. 1731. 
4 Geo. II. 


Coram Jekyll Maſter of the Rolls. 


Ampſon Man, being poſſeſſed of a perſonal Eſtate, on the (11. ) 
18th of December 1718. made his Will, and thereby gave 1 
all the Intereſt, Uſe, Profit and Benefit of his perſonal Eſtate latereſt, Uſe, 
to his Wife Agatha for her Life, during her Widowhood, and gas” > og 
after her Death directed that his perſonal Eſtate ſhould be di- for Life. 
vided equally between his Brother Benjamin and his Siſters 
Lydia, Mary and Elizabeth, and made his Wife ſole Execu- 
trix. Mary and Elizabeth died before the Teſtator, and he Bil apainſt 
dying in 1727. his Widow proved his Will and poſſeſſed 2 
oj his Effects. Benjamin and Lydia, the ſurviving Reſiduary 8 
DB Legatees, brought their Bill againſt the Widow and Execu- might be ſe- 
Ws trix for an Account of the Teſtator's perſonal Eſtate, and that $*<479r the 
the whole might be ſecured for the Purpoſes in the Will. the Will. 
| It was agreed in arguing this Caſe, that the ſurviving Le- 
G gatees were intitled only to two fourth Parts of the Teſta- 
43 tors Eſtate upon the Contingency in the Will ; and the ſole 
We . Queſtion 
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Queſtion was, whether the Executrix ſhould take the two re- 
maining fourth Parts to her own Uſe, or whether they ſhould 
be diſtributed according to the Statute. | 

Talbot Solicitor General argued, that the Teſtator did not 
mean that the Executrix ſhould have more than the Uſe and 
Profit of his Eſtate during her Widowhood, for that he had 
diſpoſed of the whole by his Will, and therefore that the 
Shares of the Legatees who died before the 'Teſtator were 
diſtributive according to the Statute. 

Mead pro Def argued, that where the Intent does not 
plainly appear, that the Executrix ſhould not take any Be- 
nefit by the Will, but what is therein expreſſed, the Law 


ought to take place; and by Law the Executrix is intitled 


( 12. ) 


Legacy, whe- 
ther la pled. 


to what* is not partly diſpoſed of; that it did not follow, be- 
cauſe the Teſtator had given the Uſe of his whole Eſtate to - 
his'Wife for Life, that ſhe ſhould ſtand as a Truſtee for the 
next of Kin, in caſe any of the Legatees died before the Te- 
ſtator. | 

Zekyll M. R. ſaid, this Court had conſidered the Execu- 
trix as a 'Truſtee for the next of Kin, chiefly in Caſes where 
the Teſtator had not diſpoſed of his whole Eſtate at the Time 
of his Will, but had left Part undiſpoſed of. 

That the Teſtator in this Caſe had diſpoſed of the whole; 
and it was natural for him to ſuppoſe, that making his Wife 
Executrix intitled her to the Shares of the Legatees dying be- 
fore him ; for otherwiſe he might have prevented it by a Co- 
dicil, had he thought fit. And decreed, that the Defendant 
the Widow was intitled to a Moiety in her own Right; and 
directed, that the other Moiety of the Eſtate ſhould be 
brought into it, and ſecured for the Purpoſes in the Will. 

Note; This Decree was afterwards affirmed in the Houſe 


of Lords 1731. 


Willing verſus Baine, June 21. 1731. 
5 Geo. II. 


105 Baine by Will 1723. gave a Legacy of 2001. to 
Mary Billing, zoo l. to another Legatee, 100 J. to a 
third Legatee, (all Infants) payable at twenty-one, and if 
either of them died before twenty-one, then his or her Le- 
gacy to go to the Survivor or Survivors; and one of the Le- 
gatces died in the Life-time of the Teſtator; and the Que- 
ſtion was, whether this was a lapſed Legacy, or ſhould go 
over to the other Legatees. 


3 King 
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King Chancellor: A Legacy is lapſed where there is no 

Perſon to take according to the Will; but if it can take Ef- 

fe& according to the Will, the Legacy cannot be lapſed; here 

it may take Effect; as if Lands are deviſed to 4. for Life, 

and after to B. though 4. dies in the Life-time of the 'Te- 

ſtator, B. ſhall take ; and ſo decreed, that the Legacy ſhould 

go to the other Legatees. Vide 2 Vern. 207. a Caſe in Point. 


2 Fern. 467, 611. The Legacy allo ſhall carry Intereſt from 
the Time of the Death of the Teſtator. 


Attorney General verſus Hall, July 5. 


1731. 5 Geo, II. 
A 545 ebe, 3 A. 
HOMAS Hall by his Will bearing Date 16th of Feb. C 13. ) 
1717. deviſed (iater alia) as follows, © I give and be- 
* queath unto my Son Francis Hall, and the Heirs of his 
* Body lawfully begotten, all my real and perſonal Eſtate to 
bis and their own Uſe within three Years after my Deceaſe ; 
„but in caſe my Son Francis Hall ſhall depart this Life, 
leaving no Heirs of his Body lawfully begotten living, then 
« give all and fo much of my Eſtate as he ſhall be actually 
« poſleſſed of at the Time of his Death to the Corporation and 
“ Company of Goldſmiths in London, upon Truſt, &c.” F. Hall 
died without any Children, and this Information was brought 
by the Goldſmith's Company to have the Eſtate of T homas 
Hall, both Real and Perſonal Eſtate, appropriated to the 
Charity as directed by Thomas Hall's Will. As to the real Information 
. Eſtate, the Defendant, who was the Executrix of Francis * 
Hall's Will, pleaded a Common Recovery which her Husband ſona! Eftate 
had ſuffered, whereby he declared the Uſe thereof to himſelf — 2g 
in Fee, and deviſed the ſame afterwards to her. And upon <= a 
arguing this Plea, the Court allowed the ſame, being of O- 
pinion, that Francis Hall was Tenant in Tail of the real 
Eſtate under the Will of Thomas Hall, and that the ſame was 
conſequently barred by the Common Recovery; fo that the 
only Queſtion now before the Court was, whether this Limi- 
tation over to the Gold{mith's Company was a good Limi- 
tation over of the perſonal Eſtate. 
Counſel pro Ozer: The only Queſtion is, whether the 
Deviſe over to the Goldſmith's Company was a good Limi- 
tation or not? I beg Leave to conſider it in two Lights. 1½, 
Inſtead of the Words (Heirs of his Body) the Word ( Son) 
had been mentioned; and 2dly, As it now ſtands with theſe 


Words (of the Heirs of his Body); and 1½, If the Word So 
E had 
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had only been mentioned, then the Deviſe over to the Gold- 
ſmith's Company would have been good. 

Theſe exccutory Deviſes were formerly not known in the 
Law ; and ſuch Limitations over were allowed at firſt in 
Caſes only of Chattels Real, as appears in M. Manning's 
Caſe, 8 Rep. 94. which was the firſt Caſe; afterwards Zamper's 
Caſe in 10 Rep. 46. was determined, where theſe Limitations 
were carried ſomewhat further ; and ſince thoſe Caſes were 
verſonal, meer perſonal Chattels have been allowed to have 
been limited over. In the preſent Caſe, the Contingency, upon 
which the Charity is given, is to ariſe within the Time li— 
mited by Law, 9iz. upon Francis Hall's dying without Iſſue 
living at the Time of his Death, and not after a general dying 
without Iflue, which would be void; the Words of the Will 
are, If he ſhall depart this Life leaving no Heirs of his Body 
lawfully begotten living, then I give, &c. Fleirs of the Body 
muſt be Heirs of his Body at the Time he ſhall depart this 
Life; and the Words leading and living are very ſignificant 
and expreſs, and refer to the Point of J'ime before, which is 
the Time of Francis Halls Death; the Word they may 
likewiſe refer to the 'Time of Francis Hall's Death, and de- 
note when the Contingency ſhall happen ; but tho' it may 
be in different Caſes applied to either, yet in the preſent Caſe 
it refers to the Time, and not to the Contingency in Queſtion. 
1 Vern. 234, 250, 298, 2 Vern. 38, 59, 766. Theſe Caſes ſhew 
how it would have been, if inſtead of the Words Heirs of the 
Body there had been the Word So.; and if there are other 
Words in the Will which ſhew what the Teſtator meant by 
the Words Heirs of his Body, and that he only intended 
Heirs of the Body at the Time of Francis Hall's Death, it will 
come to the ſame Thing; and the latter Words of the Will, 
viz. © But in caſe my Son Francis ſhall depart this Life, 
«© c. are reſtrictive of the Generality of the former Words, 
(Heirs of his Body). As where a Deviſe is to A. and his Heirs, 
ſo long as B. ſhall have Heirs of his Body, there, tho' 4. by 
the firſt Words takes an abſolute Fee, yet they are reſtrained 
by the ſubſequent Words; but the Words (Heir of the Body) 
in this Caſe are only applicable to the Teſtator's Real Eſtate, 
which may be intailed ; and not to his perſonal Eſtate, which 
cannot be intailed and made capable of being taken and re- 
ceived by Diſcent; but as to his Perſonalty, they were to veſt 
a Property only; and then the Queſtion will be, whether this 
Jimitation over will be good. 2 Fern. 86, 195. 'Tho' there is a 
Real Eſtate deviſed by his Will as well as a Perſonal Eſtate, 
and the ſame Words paſs both Eſtates, yet ſuch a Contin- 
gency may afterwards be inſerted (as in the preſent Caſe) to 
determine the Property as to the Perſonal Eſtate, 

3 | Counſel 
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Counſel on the ſame Side: This Limitation to the Gold- 
ſmith's Company is good as an executory Deviſe. Executory 
Deviſes are not within the Rules preſcribed by the antient 
Common Law, but are Evaſions out of it, which the Courts 
of Law have allowed and come into, to anſwer and comply 
with the Intent of the Teſtator; and if the preſent Words 
will bring this Caſe within the known Rules concerning ex- 
ecutory Deviſes, this Court will countenance this Limitation ; 
and this Court has often allowed ſuch Limitations over, to 
comply with the Intent of the Teſtator, tho' they have not 
been ſo ſtrictly conformable to the Rules, as in the preſent 
Caſe. It is ſaid there are two Contingencies in this Caſe, viz. 
Francis Hall dying without Iflue at his Death, and alfo his 
being actually poſſeſſed, Oc. for only ſuch of the Perſonal 
Eſtate, as he ſhould be poſſeſſed of at his Death, is limited 
over; and therefore the Limitation over is void ; but I appre- 
hend that ſuch a Limitation may depend on a double Con- 
tingency; and ſo ſeveral of the Caſes cited in Yernop prove. 
Talbot Solicitor General cot. The Limitation to the Gold- 
ſmith's Company is void, and the Information muſt be diſ- 
raiſed, By Will the Reſidue both of the Real and Perſo- 
nal Eſtate is deviſed to Francis Hall and the Heirs of his 
Body, to his and their Uſe. As to the Real Eſtate, it is an 
Intail executed; and as to the Perſonalty, which cannot be 


intailed, it gives an abſolute Property; and the Will limits 


nothing over to the Goldſmith's Company, but what Francis 
Hall ſhould be actually poſſeſſed of at the Time of his Death; 
ſo that there is Power left in him to alien and diſpoſe of all or 
any Part of it; beſides, there are other Words in the Will 


which ſhew that Francis Hall had the ſole Property of the 


Perſonalty veſted in him; for the Words are, © But my Will 
* is, that the Company of Goldſmiths ſhall not give my 
« Son any Trouble on any Account whatfoever con- 
© cerning my Eſtate", So that taking it for granted, that 
Francis Hall had an Intereſt veſted in the whole Perſonal E- 
ſtate, (and which, if he had pleaſed, he might have ſpent 
every Farthing,) the fingle Queſtion will be, whether this Li- 
mitation- or executory Deviſe to the Goldſmiths Company 
will be good or not; and I think it is void. 2 Fern. 245. 
Clerzis verſus Dutcheſs of Albermarle. There the Difference 
is taken between Chattels Perſonal that are veſted, and 
where the Uſe only is deviſed. 2 Fern. 600. Higgens verſus 
Doro / er; Salk. S. C. 156. And the Caſe of Richards verſus 
Lady Abergaverny is in Point; where a Houſe together 
with the Furniture thereof was limited to a Wife and ſuch 
Heir of her Body as ſhould be living at her Death, and in 
Default of ſuch, Remainder over. The Wife has an Ba 

tal 
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tail in the Houſe, and an abſolute Property in the Furniture, 
1 Fern. 326, 34). Whitmore verſus Wild ; 2 Vern. 367. is a 
ſtrong Caſe ; where ſuch a Limitation of a Perſonalty over 
was held ill, becauſe it was an Intereſt veſted. 1 Fern. 478. 
Deering verſus Hanbury.; 2 Vern. 110. Vebbò verſus Vebb; 
Cro. Fac. 590. Pell and Frown's Caſe is the Intail of an In- 
heritance. The Counſel for the Plaintiff does not know what 
Decree to pray, whether only ſuch ſpecifick Part of the Per- 
ſonal Eſtate which Francis Hall was actually poſſeſſed of at 
the Time of his Death, or whether there ſhould not be a De- 
cree that his Repreſentatives ſhould account for ſo much as 
he ſpent; to inſiſt upon the laſt is repugnant to the Will, be- 
cauſe Francis Hall by the Will had Power to diſpoſe of the 
whole as he thought proper; and as to the other, that makes 
the Deviſe over dependant on two Contingencies, and there- 


fore void; ſo that if there be a Limitation over in the pre- 


ſent Caſe, (which there cannot, becauſe an Intereſt and Pro- 
perty is actually veſted ;) yet as the preſent Caſe ſtands, it 
would be a void executory Deviſe, becauſe it is not confined 
to dying without Iſſue at the Time of Francis Hall's Death. 
The two Words inſiſted upon in the Will to confine the Dying 
without Iſſue to the Time of the Death of Francis Hall are 
(living and leaving) ; but if a Man dies without Heirs of his 
Body, he dies without Heirs of his Body living, and if he 
leaves no Iſſue, he dies without leaving Iſſue; but for the 
Reaſons aforeſaid this is not material to be determined. 
King Chancellor, Zekyll Maſter of the Rolls, and Reynolds 
Lord Chief Baron: In regard the Ownerthip and Property of 
the Perſonal Eſtate was veſted in Francis Hall, and not the 
Uſe only; this was held to be a void Limitation to the Gold- 
ſmith's Company. It is giving a Man a Sum of Money to 
ſpend, and limiting over to another what does not happen 
to be ſpent 3 and therefore the Information was diſmiſſed. 
And fo Note a Difference between a Deviſe of Chattels 


Real and Perſonal. 


Selby verſus Selby, 5 Geo. II. 


Erjeant Selby made his Will, and appointed his Wife ſole 

Executrix and ſole Guardian of his Son, and then deviſed 
further, © That if my dear Wife ſhall marry again before 
ce my Son ſhall attain his Age of twenty-one Years, that 
c then and from thenceforth 1 appoint my Brother Executor 
« and ſole Guardian of my Son”. The Mother died, the 
Son being about thirteen Years of Age; and the Queſtion 


3 


Was, 


* 
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was, whether the Uncle, (who wonld have been Guardian in Loonie ho 

caſe the Wife had married again,) ſhould. now be Guardian, „f Kin?“ 

or the next of Kin, who could not inherit. ſhould be 
King Chancellor: Here is no .Limitation of the Guar- Guardian. 

dianſhip to the Wife for Life. It ſeems to me that the | 

Uncle muſt have been Executor and Guardian at the ſame 

Time; he ſhould not have much doubted but that the Uncle 

would not have been, was it not for the Caſe cited in Ray. 

427. and 3 Lev. 125. and a Caſe was made of it for the 


Opinion of the Judges of B. R. 


Anonymus, 5 Geo. II. 


ings againſt the Bail. The Plaintift before he filed his oak P 

Bill had been arreſted, and Bail was given to the Sheriff. ing againſt 
Plaintift afterwards had obtained an Injunction upon a Dedi mus, Bail. 
notwithſtanding which the Defendant had taken an Aſſignment 
of the Bail-Bond, and was procceding at Law againſt the Bail. 

Lutwyche cont: A common Injunction extends only to de- 
lay Exccution, it ſtays nothing elſe, and the Plaintiff at Law 
may proceed to Judgment; and whenever. it is extended to 
ſtay Proceedings againſt the Bail, it is always particularly 
mentioned. 

King Chancellor: If a Declaration is delivered, the Party 
may proceed to Judgment notwithſtanding an Injunction, and 
Execution is only ſtayed ; and if no Declaration has been deli- 
vered, all Proceedings at Law are ſtayed ; that is the Practice 
and Conſtruction that has been conſtantly put upon the Words 
in the latter End of the Writ it ſelf, Motion was granted. 


(TRI moved to extend an Injunction to ſtay Proceed- (15. 


Vizod verſus Londen, 5 Geo. II. 


A 7 2 Cu org to acid ea. own | 
. 6-112. Cat: hee cool {. 1 i220» > ) (ma te 
Bond was entered into before Marriage by the Defen-*(" 76. ) 
dant's Husband for the Sum of 5007. and the Condition Bond before 
recited the intended Marriage, and that the Obligor was to ng wigs i 
receive a competent Fortune, and thereupon the Obligor was Dower. F 
to ſettle Lands of the yearly Value of 14/. as Counſel ſhould 
adviſe, to the Uſe of the Defendant for Life, for her Liveli- 
hood and Maintenance, if the Marriage ſhould take Effect 
and ſhe ſhould ſurvive her Husband ; otherwiſe the Bond to 
ſtand in full Force. The Queſtion was, if this ſhould be a 
Bar of Dower. 'The Maſter of the Rolls was of Opinion it 


F was 


— — 
— 
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was not; but King Chancellor, being of a different Opinion, 
reverſed his Decree. | | a 
King Chancellor: Several Eſtates that are not ſpecified in I 
the Statute 27 H. 8. c. 10. 1.b. are yet within the Equity of L 
the Statute, and the preſent is not a Caſe within the Letter 
of it; but whenever an Eſtate is ſettled ſo as to fall and take 
Effect immediately upon the Death of the Husband, with a 
Covenant or other Inſtrument, declaring it to be as a Jointure 
or in Bar of Dower, and is tantamount to its being an actual 
Settlement within the Letter of the Statute. What is nc- 
ceſſary to be done by the Words of the Statute ? The Words 
are exprelly (Vor the Joiuture of the Mife,) but the Statute 
does not ſay that the Jointure muſt be, to be expreſſed in 
Bar of Dower. 'The Bar of Dower is only a Conſequence 
of its being a Jointure ; and a Jointure, according to my 
Lord Coke, is a Proviſion and Maintenance for the Wife; 
and ſure this is expreſſed to be ſo, and therefore within the 
Deſcription of it. Before the Statute 29 Car. 2. of Frauds, 
i parol Averment of any ſuch Proviſion being made as a Join- 
ture was ſuſhcient. Decree reverſed; vide 4 Rep. FYernon's 


Caſe. 2 Fern. 505. ; 


Evelyn verſus Evelyn, 5 Geo. II. 


( 17.) 4 Cauſe came on to be heard before Xing Chan- 
cellor, aſſiſted by Raymond C. J. and Jekyll Maſter of 
the Rolls, on the 26th of OF. 1730. The Caſe was this: 
George Evelyn the Grandfather being ſeiſed of ſeveral Eſtates, 
viz. of an Eſtate for Life, with Remainder to his Son John 
in Tail, and likewiſe of other Lands in Fee, (all which E- 
ſtates lay in the County of Surry, and were of the Value of 
900 l. per Annum, or thereabouts,) ſettled the ſame by two 
ſeveral Deeds, the one dated 2oth of October 1698. relating 
to the intailed Lands, and the other dated 21ſt of Nov. 1698. 
relating to the Fee- ſimple Lands, to the Uſe of George the 
Grandfather for his Life, with a Power to charge the ſame 
with 6000/, and after his Deceaſe to the Uſe of John for A 
Life, Remainder to his firſt and other Sons in 'Tail Male, 4 
with like Remainders to the ſecond, third and fourth Sons, 
cc. of George the Grandfather, with Remainder to himſelf 
in Fee; and in both theſe Deeds there was this Clauſe, vis. 
That it ſhould be lawful for George the Grandfather, to- 
«gether with ſuch Son as ſhould be next in Remainder, and 
* .after the Death of George the Grandfather, then and for | 
ens << every the Son and Sons as ſhould be in Poſſeſſion of the 4 
| | I | *© Premilles. E 
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« Premiſles, to make any Leaſe or Leaſes /azs Waſte, (fo it 
« be without Prejudice to any Jointure,) for raiſing Portions 
c for a Daughter or Daughters of ſuch Son or Sons, and ſo 
« as ſuch Portions do not exceed the Fortune of the Wife, 
& and ſo as ſuch Leaſe be not to take till Failure of Iſſue 
« Male”. But there was ſome Difference in the Wording of 
the Clauſes of the two Deeds; for in the Deed, by which the 
Fee-fimple Lands were ſettled, it was expreſſed in this Manner, 
viz. © To make a Mortgage, or to make any Leaſe or Leaſes, 
« {© as the ſame be determinable upon raiſing ſuch Portions, 
« and the Coſts and Charges attending the ſame. 

George the Grandfather had Iſſue five Sons, John, George, 
Faward and two others; George the Grandfather died in 1699. 
Fohn his eldeſt Son died without Iſſue in 1703. (Zeorge the ſe- 
cond Son entered, and a Marriage being afterwards agreed to 
be had between him and Mrs. Garth, in Conſideration thereof, 
and of his intended Wife's Portion, (which amounted to 
8000 J.) the ſaid George covenanted by Deed 22d of Auguſt 
1720, to appoint certain Lands contained in the former Set- 
tlement for his Wife's Jointure of the yearly Value of 790/. 
or thereabouts, and alſo deviſed the ſaid Jointure Lands, and 


other Lands contained in the ſaid two Deeds of Settlement, to 


Truſtees for 500 Years, to take Effect on Failure of Iſſue 
Male by him, and ſubject to the Jointure; upon Truſt, that 
if there ſhould be Failure of Iſſue Male of the Body of the 
ſaid George, begotten on his ſaid intended Wife, and the ſaid 
George ſhould have one or more Daughters ſo begotten, that 
then the ſaid Truſtees and the Survivor of them, and the Exe- 
cutors and Adminiſtrators of ſuch Survivor, ſhould out of the 


' Rents, Iſſues and Profits, or by Sale, Mortgage or Leaſe, as 


to them in their Diſcretion ſhould ſeem meet, as ſoon as con- 

veniently might be after the Deceaſe of the ſaid George, or 

in his Life, if he ſhould think fitting, to have the ſaid Por- 

tion or Portions ſooner raiſed, and ſhould fo direct, to levy 

and raiſe the Sum of 8000 J. to be paid to ſuch Daughters, , , 

Share and Share alike, (provided the Term ſhall not prejudice * 

the Jointure). The Marriage took Effect, and George left brought the 

Iſſue three Daughters, (the eldeſt about five Years old,) and Ries Ai 

died in the Year 1726. The Infant Daughters now brought Prochein Any 

the Bill by their Mother as Prochein Amy, to have their Por- pobave thele 

tions raiſed. 3 
It happened that George the Grandfather had charged the 

Premiſſes by Way of Mortgage for 1500 J. according to his 

Power in the Settlement (whereby he had Power to charge 

the ſame with 6000 J.) ſo that the Eſtate came to George his 

Son, ſubject to that Incumbrance; and the Mortgagee calling 


in his Money, the ſaid Mortgage was aſſigned over to a third 
| Perſon ; 
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Perſon; in which Aſſignment George then covenanted to pay 
the Mortgage- Money. Edward Evelyn the third Son, and next 
in Remainder, brought his Bill againſt the Aſſignee of the 
Mortgagee, and the Adminiſtratrix of George the Son, to 
have the Real Eſtate diſcharged, and that the Mortgage 
might be ſatisfied out of the Perſonal Eſtate of George his 
Brother; but as to this Matter his Bill was diſmiſſed. 

Mr. Luteyche and two others, Counſel with the Plaintiffs 


in the original Cauſe, argued, that altho' it would very much 


hurt Edward the next in Remainder, that the Portions ſhould 
be raiſed immediately, yet the Court muſt regard only the 
Conſtruction of the Settlement under which all Parties claim; 
and if it was the Meaning of George the Grandfather to pre- 
ſerve the Eſtate in the Iſſue Male of the Family, yet it was 
ſubject to the Charges in the Settlement; and for this Rea- 
ſon, becauſe without Marriage there muſt be Failure of Iſſue 
Male; and the preſent Inconveniency ariſes only from too 
large a Portion, which the Jointreſs brought into the Family; 
the Power in the Settlement made in 168c. was to make Leaſe 
or Leaſes at a Pepper-Corn Rent, to raiſe Portions for Daugh- 
ters upon Failure of Iſſue Male, and fo as not to prejudice the 


Jointure ; and ſince the Perſon who had ſuch Power had exe- . 


cutcd it, for that Purpoſe it was veſted iaſtauter, and became 
immediately due; for when it is ſaid ſuch Power to make 
Leaſes ſhall not be but upon Failure of Iſſue Male, the Party 
may do it, and that the Intereſt ſhall be then veſted ; and ſo 
if a Portion be appointed to be paid out of Lands at twenty- 
one, it implies it ſhall not be paid before that Time; but 
when there is no 'Time of Payment limited, it is left to the 
Diſcretion of the Party to whom the Power is given to appoint 
the Time of Payment as he pleaſes; if the Portions are not 
to be raiſed now, at what Time ſhall they be raiſed ? or is 
Part of the Portions to be raiſed now upon the Lands in Poſ- 
ſeſſion, and Part to wait the Death of the Jointreſs? This would 


be to conſtrue the Words of the Settlement contrary to the natu- 


ral Import and Conſtruction of them. For the Clauſe which gives 
a Power to raiſe Portions is ſingle and intire; the Daughters 
have now a preſent Occaſion for their Portions, for there is nv 
further Proviſion made for their Maintenance in the Interim; 
and if the Portions are not now to be raiſed, it may become 
a Queſtion if they ſhall not fink in the Lands, ſhould the In- 
fants die before they are raiſed; and ſo the Portions may be 
intirely loſt ; and from the Nature of Portions, which arc conſi- 
dered as Sums in Groſs, it appears they ought to be paid in intire 
Sums, and not by Parcels out of the Rents and Profits ; for 
the raiſing Portions in ſuch a Manner would be like paying 
an uncertain Annuity, which would be more in one Year 

1 than 


1 
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than another, or Part or the Whole thereof muſt be ſpent in 
Maintenance; whereas Portions are intended for the Advance- 
ment, and to be a laſting Proviſion for them, and to furniſh 
a Maintenance from the Intereſt thereof. Neither is it an 
Y Objection to ſay, that the Portions in the preſent Caſe are 
7 reſtrained to be raiſed by way of Sale, and directed only to 
4 be raiſed by Leaſe and Leaſes; for a Man, that has a Power 
* to make a Leaſe, may make a Leaſe abſolute or conditional ; 
AF alſo he may take a Fine upon ſuch a Leaſe, and is in the Na- 
| ture of a Sale; neither can it be objected that the Portions 
3 are not to be raiſed by a Sale; becauſe by the Words of 
1 the Settlement it is ſaid, © So as ſuch Leaſe or Leaſes be 
3 « determinable upon raiſing ſuch Portions and the Coſts at- 
e tending thercon'; for a Proviſo or a Reſtraint repugnant 
to the 'Thing granted is null and void; it muſt be intended 
to be meant, that the Lands compriſed in the Settlement, 
and not leaſed, thall be wholly diſcharged. Beſides, if a Man 
lends 8000 /. upon ſuch a Security, it cannot be ſaid that the 
Lands have raiſed, or that it has been paid out of them, 
until the Principal, Intereſt and Coſts are paid. The Perſon 
indeed has lent his Money, but not without Regard to In- 
tereſt, and until the End and Purpoſe of the Security is 
** ſerved, ſurely it ſhall not be conſtrued to be diſcharged. Kil- 
1 murrey verſus Green in Cauc, 1713. Neither is it ſtrange re- 
verſionary Terms ſhould be ſold to raiſe the Daughters Por- 
tions; it has been frequently done. Jones 201. 2 Fern. 458. 
Gerrard verſus Gerrard. 2 Fern. 460. Staniforth verſus Sta- 
niforth, which is a Caſe almoſt in Point; and 2 Pern. 72. 
Earl of Rivers verſus Earl of Derby. That it was not to 
be diſputed, but that George the Son had well executed the 
Power by the Deed of Auguſt 1720. and thereby directed, 
That upon Failure of Iſſue Male, the Portions ſhould be 
* raiſed as ſoon as conveniently they might be; which im- 
ports they ſhould be raiſed as ſoon after his Death as poſſibly 
might; the Pather certainly intended the Benefit of his Daugh- 
ters; and whoſe Conveniency could he be ſuppoſed to regard, 
that of his own Children, or the Perſons in Remainder, to 
whom it might never be convenient to pay their Portions ? 
beſides, the Father has provided no other Support or Mainte- 
nance for his Daughters. 

As to the Demand of 1500 J. by the Defendant's Croſs- 
1 Bill, it was ſaid to be a meer Fancy; that altho' George the 
4 Son had covenanted with the Aſſignee of the Mortgagee to 
p pay the Money, ſuch Aſſignee could only have the Benefit of 
the Covenant; for that the Land in this Caſe was the prin- 
cipal Debtor ; and George the Son gave his Covenant only by 


way of collateral Security. And the Counſel comparcd it 8 
G the 


" _— 
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the Caſe of a principal Debtor ; and ſurely altho' both are 
liable at Law, yet a Court of Equity will lay the Burden 
where it ought to be born; and it the Surcty is compelled 
at Law to pay the Debt, this Court will order the Repay- 
ment from the Principal. 1 Leg. Zenkins verſus Keymis, 150. 

Counſel argued pro Der, That to raiſe the Portions by 
Sale of Part of the Eſtate during the Life of the Jointreſs, 
would be ſpoiling the whole Eſtate and rendring it of little 
Value; and that it never could be the Meaning of George the 
Grandfather, who made the Settlement 1680. in View and 
Favour of the Heirs Male of the Family, to deſign the Por— 


tions far Daughters ſhould be raiſed by Sale of a reverſionary 


Term, and thereby defeat his principal Intent to preſerve his 
Eſtate in his Heirs Male ; and the Intent of the firſt Grantor 
ought to be conſidered jn the Conſtruction of his Deed, and 
which was made of no other Conſideration but to preſerve 
his Eſtate and Pamily. 'That his Intent appears plainly from 
the Reſtraints laid upon the Power, that the Portions muſt 
be raiſed out of the Rents and Profits only; for it is directed 
to be done by Leaſe only, and that to be determined upon 
raiſing ſuch Portions. If it was to be raiſed by a Sum in groſs, 
the Security is declared to be determined as ſoon as ſuch Portion 
is raiſed; and that it is one Thing to leaſe, and another to 
mortgage and ſell; which is not provided by the Settlement. 
If Lands are extended upon a Judgment by Elegit, the Party 
ſhall hold them only till the Debt is ſatisfied out of the 
Rents and Profits, and ſhall not hold them afterwards -in 
reſpe& of any Intereſt to riſe by that Judgment. The Plain- 
tile are of tender Years, and have no Occaſion for their Por- 
tions which are given for Advancement ; and the Court will 
after determine what is a convenient Time for the doing of 
a Thing where no Time is appointed by the Parties. 2 Yer. 
49. Bruen verſus Bruen. 2 Fern. 208. Norfolk verſus Gif- 
ord. 
As to the Demand of 1500 J. it was ſaid, that this Court 
would always direct the Perſonal Eſtate to come in Aid of 
the Real Eſtate, either in Reſpe&t of an Hæres natns or an 
Heres factus; that there was nothing to diſtinguiſh the pre- 
ſent Caſe from the Caſe of Sir John Nappier and Lady Ef- 
fingham ; vide Houſe of Lords Caſes. 

But it was anſwered, that the Caſe of Sir John Nappier 
was nothing to the Purpoſe; for that Edward, who has 
brought the Croſs-Bill, is neither an Hæres natus or fattns, 
for that he claimed nothing under George the Son, but under 
the Settlement which was made in 1680. The Court took 
Time to adviſe, and directed the ſeveral Preccdents to be 


laid before them. | = 
4 | : Sheriff 


; Caſes in Chancery, 5 Geo. II. 23 


Z C<Sheriff verſus Morlock, Dec. 2. 1731. 
1 5 Geo. II. 
1 At the Rolls. 


1 HE Teſtator by his Will deviſed a Legacy of 5ool. to (18. ) 
.* his Niece out of certain Lands, Proviſo if ſhe ſhould Legacy with 
4 not marry in the Life-time of his Wife, or if ſhe ſhould freute not 
= marry in the Life of his Wife without her Conſent, then the“ 
Legacy of 500/, was to {ink into the Eftate of the Deviſce. 
The Niece married in the Life-time of the Wife, not only 
without her Conſent but directly contrary to it; and the Que- 
4 ſtion was, whether this 500 J. was forfeited. 
i Counſel pro Oer: Conditions of this Kind are void by the 
1 Civil Law, becauſe they are in Reſtriction of Marriage, which 
9 is for Publick Good ; and there are many Caſes in Sinbourme 
to that Purpoſe ; but by this Court they are not totally void; 
for where there is no Limitation over, ſuch Condition is only 
in terrorem, and the Legacy is not forfeited. But where 
there is a Limitation over, it is otherwiſe, and a Forfeiture. 
But he ſaid, there was a Difference between a Limitation 
over to a particular Perſon a Stranger, and when it is di- 
rected to fink into the Reſidunm of the Eſtate ; and in the laſt 
it is eſteemed in terrorem only, and occaſions no Forfeiture, 
tho' ſuch Conſent is not obtained; and to prove this Diſtinc- 
tion he cited 2 Fern. 293. Garrett verſus Pritty. | 
Counſcl on the ſame Side cited the Caſe of Pamtori ver- 
ſus Berry, bcfore the Maſter of the Rolls; which was a Le- | 
gacy deviſed to a Perſon, provided ſhe married with the Con- | 
7 ſent of A. and B. and if ſhe married without ſuch Conſent, 
5 Limitation over to another. B. died before the Marriage, 

| after the Legatce married without the Conſent of A. and 

; there held ſhe ſhould have the Portion notwithſtanding the 
Limitation over. To which the Court anſwered, the Con- 
ſent of 4. and B. was jointly made neceſſary ; and by the 
Death of B. that becoming impoſſible by the Act of God, 
the Condition was therefore intirely diſpenſed with. 

Solicitor General cont: All the Caſes cited are only as to 
perfonal Legacies ; but this differs, becauſe it is a Condition 
annexed to a real Eſtate, and the Conſent is a Condition pre- 
cedent, to be performed before the Party can be intitled. 
= And when there is ſuch a Charge upon a real Eſtate, the Di- | 
1 ſtinction of a Limitation over and not, and the Difference alſo 
1 of its being limited to a particular Perſon, or being to fink 
1 into 
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Caſes in Chancery, 5 Geo. II. 


into the Surplus, fails. This therefore being a Charge upon 
the Lands, and the obtaining Conſent, being a precedent Con- 
dition not performed, the Legacy becomes forfeited. And the 
Maſter of the Rolls, being of this Opinion, diſmiſſed the Bill. 


of 

9 "=P 
8 

* 4 * 


Note; There ſeems to be a Difference between Conditions 4 

| precedent as to perſonal Legacies, and Conditions precedent 3 
as to ſuch Charges on Land. Vide as to ſuch Conditions I 

annexed to real Eſtates, 1 Mod. 300. Fry verſus Porter. 2 4 

Fern. 333. & vide 1 Roll. Abr. 418. A Leaſe for Life 3 

upon Condition, that if the Leſſce marry without Licence 4 

the Leſſor may re- enter; and this was held a good Limitation. 3 


Ex parte Riley, 5 Geo. II. — 


2808 0 HE Petitioner was indebted to JVoodeward a Banker upon # 
Mutual Account of Caſh- Notes that he had accommodated 1 
1 him with, and whilſt he was ſo indebted J/ordward became F 
otherina a Bankrupt, and the Aſſignees under the Commiſſion againſt 1 


2828 Joodward had brought an Action againſt Riley for the Mo- 
ruptey. ney; it happened that Riley, againſt whom the Action was 
brought, and one Chapman, who were joint Partners, were 
Creditors of the Bankrupt J}/oodevard on other Accounts, more 
than Riley on his own ſeparate Account really owed to Iood- 
ward; therefore Riley inſiſted, as there was a mutual Credit 
between him and the Bankrupt, one Debt ſhould be ſet a- 
gainſt the other; and that it would be hard, that Aſſignees 
under the Commiſſion ſhould recover the whole againſt him, 
and he and his Partner come in only under the Commiſſion 
proportionably for what J/oodiward owed them with other 
Creditors. It was inſiſted for the Petitioner, that altho' the 
5 Geo. 1. as to mutual Credit was expired, yet this Caſe was 
within the Equity of the Statute 2 Geo. 2. for Relief of In- 
ſolvent Debtors, whereby mutual Debts are to be ſet one 
againſt the other, upon Notice given, Oc. and that it had # 
lately been determined in a Caſe where J/oodward's Aſſignees 1 
were Parties, that a Debtor of J/oodward's, tho a Creditor in 
other Reſpects, ſhould have one Debt ſet againſt the other 
upon the Foot of mutual Credit by the Commiſſioners. 
It was ſaid on the other Side, that joint Debts cannot be 
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ſet againſt a ſeparate Demand due to the Bankrupt. 1 

King Chancellor was of Opinion, that this Caſe was not Þ 
within the Meaning of the Statute 2 Geo. 2. of one Debt be- 2 
ing joint and the other ſeparate; but if Woodward had been 1 
indebted to Riley ſingly, he thought that was a mutual Cre- A 
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Caſes in Chancery, 5 Geo. II. 25 


dit within the Statute. And tho' in ſuch Caſe the Statute 
ſpeaks only of ſetting one Debt againſt another upon Trials, 


yet Commiſſioners of Bankruptcy are within the Equity of 


the Statute, and may allow of mutual Debts being given in 
Diſcharge upon the Demand of Aſſignees. 


Dux Chandois ver. Talbott, 5 Geo. II. 


HIS was a ſpecial Matter for the Judgment of the ( 2a. ) 
Court upon the Maſter's Report, and the Queſtion was, 

if a Sum is deviſed to 4. to be paid him at twenty-one, and 

the Teſtator charges his real and perſonal Eſtate with the 

Payment thereof, and the perſonal Eſtate falls ſhort, and A. 

dics before twenty-one Years of Age, whether in ſuch Caſe 

the Legacy is lapſed and merged for the Benefit of the Heir 

at Law. 

Solicitor General took the Difference between a Legacy Legacy,whe- 
given at twenty-one, and payable at twenty-one; with reſpect —_ 1 
to a perſonal Legacy, when it is given to be paid at twenty- ET” 
one, then it is a veſted Intereſt ; and the Courts of Equity 
have with Regard to perſonal Eſtates followed the Rules of 
the Ecclefiaſtical Court in that Particular: But with reſpect 
to real Eſtates it is otherwiſe; and if in ſuch Caſe the Le- 
gatee dies before he is twenty-one, it is a lapſed Legacy, and 
ſhall ſink into the Land and be merged for the Benefit of the 
Heir at Law; but in the Caſe of a Legacy meerly perſonal, 
it would go to his Repreſentatives. And of this Opinion was 
King Chancellor, and ordered accordingly. Vide 2 Fern. 92, 
248, 416, 457. 2 Vern. 72. 2 Vern. Patulett verſus Doggett, 
86. Dy. 59. c. 15. 5. 2 Salk. 415. 


Penderil verſus Penderil, 5 Geo. II. 


HIS Cauſe ſtood in the Paper for Hearing, and the ( 21. ) 
Plaintiff applied to King Chancellor by Petition, that * 
a Depoſition taken in the Cauſe might be amended upon an in ths Cauſe 
Affidavit of the Witneſs ; the Examiner had miſtaken him in might be 
the following Manner: © The Witneſs had been examined wende. 
when he ſaw ſuch a Perſon ;” and it was taken down in the 
Depolition, © About fix Weeks after the Marriage of the 
Man inquired after; whereas the Witneſs in his Affidavit 
ſwore that he ſaid, About fix Weeks after the Fire which 
happened in Drary-lane about 4uguſt 1727. 
; 2's: King 
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26 Caſes in Chancery, 5 Geo. I 


King Chancellor, upon hearing the Depoſitions and Affi- 
davits of the Witneſſes, ordered the Witneſs who was preſent 
in Court to be ſworn, which was done, and the Man ex- 
amined, and, the Examiner attending, his Depoſition was 
amended inſtantly, and the Cauſe proceeded. 

But the like Application being made between the Seals in 
a Cauſe between Traherne and Burdus, he denied it, and 
ſaid this Matter muſt be ſtopt in Time. 


Mortimer verſus Mortimer, Paſch. 
5 Geo. II. 


( 22. ) HE NRY Smith by his Will deviſed all his Lands, 'Te- 
nements and Hereditaments whatſoever, whereof he was 
Limitations. ſeiſed and poſſeſſed of, to Truſtees for 1000 Years, in Truſt 
to permit and ſuffer James his Son and his Iſſue to enjoy the 
Lands, and to receive the Profits during the ſaid Term; but 
if his Son ſhould die leaving no Iflue extant or enſient, then 
to permit and ſuffer his Daughter Aune and her Iſſue to enjoy 
the Lands, and to receive the Profits during the Term; and 
if his ſaid Daughter Anne die, leaving no Iſſue extant or en- 
fient, then to Michael Smith his Couſin, ut ſupra. James 
ſurvived Henry, and died leaving no Iſſue, and appointed his 
Wife Executrix. Aune the Siſter of James, and Daughter of 
the Teſtator, died in the Life-time of her Brother James, 
leaving Iſſue une Mortimer the Plaintiff; the Father of Aune 
Mortimer took out Adminiſtration of the Goods and Chattels 
of his Wife June deceaſed, 


Whether In arguing this Caſe three Points arofe, 1/7, Whether the 


ey ap Leaſchold Lands of the Teſtator paſſed by his Deviſe, or only 


by this De- his Freehold Eſtate. 24dly, The Limitation to une the 


viſe, or only Daughter, in the Manner it is limited, is a good Limitation 

oy — or not? and 3dl/y, Whether the Adminiſtrator of Ause the 

'  Davghter of the Teſtator, or 477e the Daughter and Iſſue of 
Anne, ſhall be intitled to the Term. 

Counſel, as to the firſt Point, objected, that by a Deviſe of 

all Lands, &c. generally the Freehold Lands only, and not 

the Leaſehold Lands of the Deviſor, will paſs. Cyo. Car. 293. 

But in caſe the Teſtator had no Freehold Lands, the Leaſe- 

hold Lands will then paſs. 2 Danv. Abr. 527. In this Caſe the 

Teſtator appears to have both Freehold and Leaſehold Lands, 

The Teſtator was poſſeſſed of a Term for ninety-nine Years, 


determinable on the Death of a third Perſon, which he never 


had in his Intention to paſs. If a Man ſeiſed of Freehold 
Lands, and poſſeſſed of a Term, grants a Rent-charge, the 
3 | Rent 
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ä 


5 Rent is iſſuing out of the Freehold Eſtate only. 1 Inſt. In- 
* deed the Leaſehold Lands are liable to a Diſtreſs. As to what 
1 is ſaid, that the Word ſeiſed paſſes as to the Premiſſes that 
are Freehold, and the Word ( pofſefed) the Leaſehold. It is 
not in the Disjunctive ſeiſed (or) poſſeſſed, but in the Copula- 
i tive, (and poſſeſſed); and a Man, if the Strictneſs of the 
4 Words are to be regarded, is ſeiſed and poſſeſſed of Freehold 
Lands if he is in Poſſeſſion. The Term of 1000 Years, li- 
mited by his Will to the Truſtees, is created out of the Re- 

verſion in Fee the Teſtator had expectant on an Eſtate-tail, 
King Chancellor: This is a Deviſe of all the Teſtator's 
Freehold and Leaſehold Lands; it appears by the Proofs in 
the Cauſe, that the Teſtator had only one Houſe which was 
Freehold, and he takes Notice in his Will, that the Houſe 
was only Part of the Premiſſes deviſed; he muſt there- 
for: intend to paſs his other Lands which are Leaſehold. 
2dly, The Limitation over to Anne the Teſtators Daugh- 
4 ter is alſo good; for this is not a Limitation of a Term, 
oj after a general Dying without Iſſue, which would be un- 
Av doubtedly bad, but after a particular Dying without Iflue, 
a by reaſon of the Words (extant and enſient; extant implies 
without Iſſue at the Time of his Death, enſient is applicable 
to his Wife's being with Child at the Time of his Death. A 
D-viſe to an Infant iz Yertre ſa mere is a good executory De- 
viſe. Salk. 230. This therefore is a good executory Deviſe to 
Anne, tho it would have been void as a Remainder. Vide ante. 
34ly, Notwithſtanding Aune died in James her Brother's 
Life-time, yet this Term ſhall now go to her Repreſenta- 
tive, and not to her Iſſue. James had the whole Term in 

him whilſt he lived, ſubje& to a Contingency. 
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Papillion verſus Voice, At the Rolls, 
July 15. 1728. 2 Geo. II. 


(Reheard Hill. 5 Geo. II. Vide poſt. 34.) 


HE Caſe was as follows: Samuel Papillion, being poſ- ! 8 

6 ſeſſed of a conſiderable Perſonal Eſtate, by his Will ſtate deviſed 

Oct. 7. 1725. deviſed a Moiety of his Perſonal Eſtate to his . 
= Son the Plaintiff, and the other Moiety to the Defendant Poice 
Þ and others, in 'Truſt, that as ſoon as conveniently might be 
4 after his Death, to lay it out in Lands and to convey and 
ſettle the ſame, to the Uſe of the Plaintiff John Papillion for 
Life, /ars Waſte ; and from and after the Determination o 


that Eſtate, to the Uſe and Behoof of the Truſtees, during 
| | the 


\ 


A. Pr. 


Caſes in Chancery, 5 Geo. II, 


the Life of John Papillion, to preſcrve contingent Remain- 


ders from being barred; and from and after the Deceaſe of 


his ſaid Son, to the Uſe of the Heirs of the Body of his ſaid 
Son John Papillion lawfully to be begotten; and in Default 
of ſuch Iflue, to the Uſe of the Children of the Teſtator's 
late three Siſters, Phabe Smith, Mary Pell, and Anne Gledhil, 
as Tenants in Common, and the Heirs of their Bodies, (each 
of the ſaid Teſtator's three Siſters Children to have an equal 
third Part,) and for Default of ſuch Iſſue, to the Teſtator's 
own right Heirs. N 

And after, by the Teſtator's ſaid Will, he deviſed to the 
Defendant Voyce and others, all that his Manor of Great 
Bentley and other Lands, to the Uſe of his ſaid Son John 
Papillion for Life, ſans Waſte ; and from and after the De- 
termination of that Eſtate, to the Uſe of the Defendant FYoyce 
and two others and their Heirs, during the Plaintiff's Life, 
to preſcrve contingent Remainders; and from and after the 
Plaintiff's Deceaſe, to the Uſe of the Heirs of the Body of the 
Plaintiff; and in Default of ſuch Iſſue, to the Uſe of the Chil- 


dren of the Teſtator's three Siſters, P. S. M. P. and A. G. decea- 


ſed, and to the Heirs of their Bodies, as Tenants in Common, 
(each of his three Siſters Children to have an equal Part, ) 
and in Default of ſuch Iſſue, then to his own right Heirs; 
and after directs, that the Plaintiff, in caſe he married, ſhould 
have a Power to make a Jointure, as well of the Lands to 
be purchaſed as of the Lands deviſed, proportionably to the 
Portion he ſhould receive; and if he married with Conſent of 
Truſtees, that then he might make any Settlement whatſoever. 
The Teſtator made the Defendant Voyce and the other 
Truſtees his Executors, and died; each of the Teſtator's Si- 
ſters left ſeveral Children, Defendants in the Cauſe; and the 
End of the Plaintiff's Bill was to have.the Moicty of the Per- 
ſonal Eſtate deviſed to the 'Truſtees either paid to him, or 

laid out in Lands to be ſettled on the Plaintiff in Tail. 
Solicitor General and Mr. Luteyche pro Ouer That the 
Uſes of the Lands to be purchaſed, being the ſame as the 
Uſes limited of the Manor of Great Bentley deviſed by the 
Will, and which is an Eſtate-tail executed in the Plaintiff, 
the Court ought therefore to direct the Uſes of the Lands to 
be purchaſed to be limited accordingly. They agreed, was 
this the Caſe of executory Marriage-Articles, it would be 
otherwiſe ; and the Court in directing the Form of the Con- 
veyance, inſtead of being limited to the Heirs of the Body of 
the Plaintiff, would direct the Limitation to be, to the firſt 
and other Sons, (5c. becauſe ſuch Articles are made upon a 
Conſideration ; and the Court will therefore in ſuch Caſe take 
Care of the Iſſue, and not put it in the Power of the Father 
3 to 
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to bar them, and therefore will not direct ſuch a Settlement 
to be made as the Father may defeat the next Day. 

But in the Caſe of a Will all is voluntary, and there this 
Court will not help further than the Law does. The Words in a 
Will muſt have their legal Operation, and the Court muſt take 
them as they find them; and for this Diſtinction between Ar- 
ticles and a Will was cited 2 Yer. 670. Baile verſus Coleman, 
2 Vern. 702. 2 Fern. 551. Legatt verſus Savill; and vide ibid. 

When Money is deviſed to be inveſted in Lands and ſettled 
in Tail, how far the Party, on whom ſuch Settlement in Tail 
is to be made, can demand-the Money before any Scttle- 
ment. The next and chief Point was, whether, in caſe the 
Lands were purchaſed and ſettled as the Will dire&s, the 
Plaintiff would be immediate Tenant in Tail or for Life 
only ? And as to that, the ſame Uſes being limited as to the 
Lands to be purchaſed, as are of the Lands actually deviſed, 
all falls under one Conſideration ; and as the Plaintiff is Te- 
nant in Tail by the Will of the Lands deviſed, conſequently 
he will be fo of the Lands to be purchaſed, and that not- 
withſtanding the expreſs Eſtate given to him for Life. And 
they relied on the Rule laid down in Shelley's Caſe, 1 Rep. 
104. 4. viz. That whenever an Eftate of Freehold is V. 
mited to one, and after by the ſame Gift and Conveyance an 
Eftate is limited either mediately or immediately to his Heirs 
in Fee or in Tail, viz. To his Heirs or the Heirs of his Body; 
the Heirs cannot make themſelves Purchaſers, but muſt take 


” Diſcent, and this, tho' ever ſo many particular Eſtates be 
imited between; which comes exactly to the preſent Caſe ; 


for John Papillion has in the firſt Inſtance an Eſtate of Free- 
hold for Lite, and then, notwithſtanding the intermediate E- 
ſtate to Truſtees, the Words (Heirs of his Body) muſt be 
Words of Limitation ; this Rule has never been denied to be 
Law; if therefore, upon Conſtruction of all the Uſes, the 
Court ſhould be of Opinion that the Plaintiff takes an E- 
ſtate-tail, then the Court will decree a direct Limitation to 
the Plaintiff in Tail, and not dire& a Conveyance con- 
trary to the Words of the Will; and to this laſt Thing his 
Honour agreed ; ſaying, it was the Office of this Court to 
quiet, and not create Diſputes. 

A. G. and others, Counſel for the Defendants, ſaid little or no- 
thing as to the firſt Point; but argued chiefly, that by the Limita- 
tion in the Will the Plaintiff had only an Eſtate for Life in the 
Lands deviſed, and would have no more in the Lands to be pur- 
chaſed; did not deny the Rule in Shelley's Caſe, but ſaid that 


Rule goes only to Limitations by Deeds; and that a greater 


Latitude is allowed in Conſtructions in Wills; for the ſame 
Words ſhall have one Conſtruction in a Deed and another in 


I a Will; 


— 


— 
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a Will; as a Deviſe to A. for ever is a Fee in a Will ; but 


only an Eſtate for Life in a Deed, for want of the Word 
Heirs. So a Deviſe to J. S. and his Iſſue in Tail, is an Intail 
in a Will; but otherwiſe in a Deed: So to J. M. and his 
Heirs Male, is an Intail in a Will; aliter in a Deed, - 

And here are many Circumſtances in this Will to ſhew the 
Teſtator only intended the Plaintiff ſhould take an Eſtate for 
Life. As the Clauſe without Impeachment of Waſte. 'The 
Limitation to the Truſtees to perform contingent Remainders 
will be nugatory, if the Limitation to the Heirs of the Body 
of the Plaintiff are not conſtrued contingent Remainders ; (and 
had this Clauſe been in the Caſe of the King verſus Mel- 
ling, that would have been adjudged an Eſtate for Life ;) 
and alſo the Power to make a Jointure. All theſe Particu- 
Jars, beſides the expreſs Eſtate for Life, demonſtrate what was 
meant by the Words (Heirs of his Body). Vide 2 Salk. 679, 
Broughton verſus Langley. 1 Lutw. 823. S. C. 1 Salk. 224. 

e] M. R. This is a Caſe of great Conſequence and 
Difficulty; and would take Time to conſider of it. But to 
break the Caſe, as to Conſideration of the Limitation of the 
Perſonal Eſtate. In the Caſe of Bail verſus Coleman, Lord 
Chancellor Cowpey held, that the 'I'ruſtees ſhould execute as 
in caſe of Articles; but Lord Harcourt afterwards held the 
contrary, and with good Reaſon. 2 Fern. 536. Sweetapple 
verſus Bindon; there the Difference alſo which has been taken 
between a voluntary Deviſe and Marriage-Articles is agreed, 
The Rule of Conſtructien of Wills muſt be governed by the 
Intent of the Party, conſiſtent with the Rules of Law, 1. e. 
the Rule of Law that has been received in Conſtruction of 
Wills, and not of Deeds; for there are many Differences that 
have been adjudged between them according to the Caſes 
cited. The Limitation of the Money in this Caſe to be in- 
veſted in Land, muft enſue the Conſtruction of the Deviſe of 
the Lands; but it is too general to lay it down, that it 


muſt be in the ſame Words. 
As to the main Point, I would ſee if there were any Caſes 


where an Eſtate is deviſed for Life, with Remainder in the 
ſame Will to the Heirs of the Body of the Deviſee; with 
Circumſtances ſhewing the Teſtator intended only an Eſtate 
for Life; that the Heirs of the Body have taken by Purchaſe, 
As to the Caſe of Peacock and Spooner, 2 Vern. 43, 195. which 


was Cited to ſhew, that the Words Heirs of the Body, were held 


Words of Purchaſe, was diflatisfied with that Reſolution. and 
faid, that ſtood on its own Bottom ; and that Terms for Years 
was not within 11 Hen. 7. c. 10. and that Webb and Mehl, 
2 Fern. 668. was cited by the Counſel as reſolved contrary : 


He ſtated the Caſe of Peacock and Spooner; and it was a 
e 0 | Term 
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Term for Years ſettled by the Husband; and being a Settle- 
ment ex proviſione viri, was within the Reaſon, and there- 
fore within the Equity of 11 H. 7. againſt Diſcontinuances of 
Wills: But it ſeems a great Stretch to extend by Equity an 
Act of Parliament made in a particular Caſe touching Lands, 


to Terms for Years. Note; This Circumſtance in the Caſe 


of Peacock and Spooner, viz. Of the Term being ſettled by 


the Husband, and which was the Reaſon that governed the 


Reſolution, is not reported in Vernon, nor the Statute of H. 7. 
mentioned, which ſeems a great Omiſhon, That of J/ebb and 
Webb, which was reſolved contrary, was alſo a Caſe of the 
Right of the Husband, and not of the Wife. 

Afterwards the Maſter of the Rolls, vis. on the 11th of 
December 1728, after very great Conſideration, delivered his 
Opinion to the following Effect : | 

He made two general Queſtions, 1ſt, Whether the Words 
(Heirs of the Body) in this Caſe were Words of Limitation 
or Purchaſe. 2d/y, How far the Court, in directing the Uſes 
of the Settlement, was bound to follow the Words of the Will? 

As-to the firſt, they are Words of Purchaſe in the preſent 
Caſe; if they are to be taken as Words of Limitation, they 
denote only the Quality of the Eſtate ; but if Words of Pur- 
chaſe, then they denote a contingent Remainder; to the firſt 
Son of the Plaintift which is agreeable to the Words of the 
Will. The great Objection is the Rule in Shelley's Caſe, 1 
Rep. 104. That if the Eldeſt ſhould take by Purchaſe, that 
might prevent all the other Sons from taking an Eſtate-tail 
in Succeſſion, contrary to the Teſtator's Intention. 

This was denied by Lord Macclesfield in Trevor and Tre- 
vor, Trin. 1719. and 1 Iuſt. 26. b. is a direct Authority againſt 
it. I hold, that in the Caſe of Wills the Intention of the Par- 
ty is principally to govern. 8 Rep. 95. b. Salk. 237. Counteſs of 
Bridzwater's Caſe ; this Rule of the Intent of the Teſtator 
being to govern in Wills is univerſal, and will prevail over 
all particular Rules. I agree, his Intention muſt conform to 
the Rules of Law, Hob. 32. Connden verſus Clarke; and 
therafore we are to ſtcer between two Rules. Hob. 32. 


All the Caſes, where the Rule of Law over-rules the 


Intention of the Party, are reducible to four Inſtances. 
1/7, Where the Deviſe would make a Perpetuity. 2d/y, Where 
it would put the Frechold in Abeyance. 3d/y, Where Chat- 
tels are limited as Inheritances. And 4zhly, Where a Fee is 
limited upon a Fee. 


But the Judges have favoured the two laſt Kinds, and have | 


made Limitations of Chattels good for Lives in Being, tho' 
never ſo many ; and helping the other by inventing executory 
Deviſes; a Motion not mentioned in the Old Books. 3 Rep. 
19. Boraſton's Caſe. But 
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But this Rule, that the Teſtator's Intent is to govern in 
Wills, is to be laid down with this Caution, g. That the 
Intent muſt be clear and apparent. 6 Rep. 1, 6. b. Maild's Caſe; 
and there is no Inſtance where this has been contradicted. 
Conſider the Caſes which have been inſiſted on for the Plain- 
tift, and which ſeem contrary to this Rule. The Caſe of 
the King and Melling; and Hale's Opinion, who founded 
himſelf on the ſuppoſed Intention of the Teſtator. 1 Yertr. 
214, 225. and vide the Opinion of Raymond C. J. in the 
Caſe of Shaco and Weigb, with his Obſervations of the Caſe 
of King and Melling ; but had there been in that Caſe, as 
there is in the preſent, a Limitation to Truſtees to preſerve 
contingent Remainders, Hale would never have ſaid, that the 
expreſs Eſtate for Life, with all other the Circumſtances of 


the Caſe ſhewing the Intention of the Teſtator, was ballanc'd 


by an apparent Intent which weighed as much on the other 
Side, (& med equidem ſententid) that of Hale's is a very ab- 
ſurd Opinion, to make ſuch a collective Intent, ig. (that as 
long as Bernard ſhould have Children, the Eſtate ſhould 
never go over to John,) controul a plain and expreſs Intent 
before, and about which there would be no Doubt. | 
The next is Goodright and Wright, Hill. 3 Geo. 1. and Good- 
right and Pullen, Mich. 13 Geo. 1. Conſider the Reaſon of 
the Rule in Shelley's Caſe, that where the Anceſtor takes an 
Eſtate for Life, bis Heir cannot be a Purchaſer, I apprehend 
the Reaſon to be, (tho' it is not mentioned in any Book,) that 
the Law concerning Fines of Inheritance in the Anceſtor, to 
prevent the Freehold's being in Abeyance and to avoid Diſ- 
continuances, and to prevent which the Limitation to the Tru- 
ſtees for preſerving the contingent Remainders has been inven- 
ted of late Years. . the Authorities to ſupport this Opinion. 
Cro. El. 313. Clerk verſus Day; where Heirs of the Body 
were adjudged Words of Purchaſe. (Note; This Caſe is not 
rightly reported in any of the Books, and for the true Account 
of it, vide the Opinion of Raymond C. J. in the Caſe of Shaw 


and Meigh.) The Word Heir in a Will is to be taken either 


as a Word of Limitation & omen collecti vum, or as a Word 
of Purchaſe G nomen fingulare. 1 Rep. 63. Archer's Caſe. 

Lev. 431. Loddington verſus Kyme. Mich. 12 Anne, Caſes iu 
Law and Equity 181. Backhouſe and Mell; and ſtated per 


Raymond C. J. in his Argument of Shaw and Weigh. In theſe 


laſt Caſes it has bcen adjudged, that the Anceſtor took only 
an Eſtate for Life; but it has been objected, that in all thoſe 
Caſes the Limitation is to the Iſſue. To this it is anſwered, 


that this is no Objection, ſince the Caſe of King and Mel-' 


ling, 1 Ventr. 231, 
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2 Lev. 223. 2 Jones 114. Where Heirs of the Body in a Decd 
took by Purchaſe ; and that Caſe was affirmed in Cam Scace”, 
Nov. 26. 30 Car. 2. vide Pollexfen; that goes far beyond the 
preſent Caſe. 'The Limitation to Truſtees to preſerve con- 
tingent Remainders is very ſtrong, to ſhew the Intent of the 
Teſtator; as if he had ſaid, that the Heirs of the Body of 
the Plaintiff his Son ſhould take by way of Remainder. 

As to the ſecond Point, iz. How the Court ought to di- 
re& the Scttlement to be made of the Lands to be purchaſed; 
he held it ought to be a ſtri& Settlement. The Plaintiff's 
Counſel would not have it in the very Words of the Will ; be- 
cauſe then there muſt be a Limitation to the Truſtees to pre- 
ſerve contingent Remainders. What an odd Thing would it 
be, for this Court to direct ſuch a Settlement which would 
certainly create a Suit; whereas the Decree of this Court 
ought to be clear and certain. Differences have been made 
in this Court, as to directing Conveyances upon Wills; the 
firſt Caſe as to this Matter is 2 Fern. 526. Leonard verſus 
Earl of Suſſex. 

And there decreed, that an Eſtate for Life ſhould only be 
conveyed; and that 1s agrecable to the preſent Caſe. And 
this Scttlement to be made in the preſent Caſe being only ex- 
ecutory, and the Intent appearing clear and plain, the Plain- 
tiff ought only to have an Eſtate for Life. 2 Fern. 551. Legatt 
and Sezwel] is alſo material to this Point. Agreed this Caſe 
differs from the Caſe of Leonard and The Earl of Suſſex 
primd facie; but the Intent there is not ſo certain. Paſch. 
1707. Sir ohn Hobart and The Counteſs of Stanford. Upon 
Sir 7ohn Maynard's Will the Decree was, that the Money 
ſhould be laid out according to the Will and Act of Parlia- 
ment. And upon Exceptions to the Maſter's Report the Que- 
ſtion was, whether the Settlement ſhould be made in the 
Words of the Will? Lord Cowper declared, that in Matters 
executory in Articles and Wills, where Words are unformal, 
the Court will not follow the Words but the Intent; and in 
that Caſe, the Words being very plain to preſerve the Eſtate 
in a ſtrict Manner, accordingly a ſtrict Settlement was decreed, 
with Limitation to Truſtees to preſerve contingent Remain- 
ders; and confirmed afterwards upon Appeal to the Houſe of 
Lords. The Limitations in that Will plainly tending to a 
Perpetuity, and the Court went as far as poſſible ; which ſhews 
how far the Court favoured the Intent. 

The next Caſe is Baile and Coleman, 2 Vern. 657. Paſth. 
1711. Lord Cowper's Decrce was reverſed by Lord FHarco:!t, 
and upon good Grounds; and upon the Difference taken be- 
tween Articles and Wills; for in Wills, the firſt Taker is not 

| N 1 5 


But a ſtronger Caſe yet is the Caſe of Liſſe and Gray, - 
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to be made Tenant for Life only, without it is the apparent 
Intent of the Teſtator. : 

As ſuppoſe a Deviſe to Truſtees to convey to A. and the 
Heirs of his Body, with Remainders over; the Intent does 
not appear that the Teſtator deſigned a ſtrict Settlement. 

The next is the Caſe of Humbenſton and Humberſton, 2 
Pern. 737. there decreed a ſtrict Settlement; for the Reaſons 
before mentioned. He held the Deviſe of the Manor of Great 
Bentley was only for Life; and therefore decreed, that the 
Writings of the Real Eſtate ſhould be brought into Court, and 
the Lands to be purchaſed ſhould be conveyed in a ſtrict 
Settlement. 5 

An Appeal was brought from this Decree Hill. 5 Geo. 2. 
before King Chancellor, and a Supplemental Bill came on 
alſo at the ſame Time, whereby the Plaintiff ſet forth, that 
ſince the former Decree he had diſcovered Marriage-Articles 
made on his Father's the Teſtator's Marriage, whereby he 
covenanted to ſettle the Manor of Great Bentley, and other 
Lands in the Will, to the Uſe of himſelf for Life, Remain- 
der to his Wife for Life, Remainder to the Heirs of his Body ; 
ſo that the Deviſe of the Real Eſtate was out of the Que- 
ſtion. 'The Decree therefore was varied as to the Manor of 
Great Bentley, Gc. but upon the Conſtruction of the Will, 
my Lord Chancellor was of the ſame Opinion with the Ma- 
ſter of the Rolls; and afirmed the Decree for a ſtrict Settle- 
ment. 

Note; In the Caſe of Milliams and Brown, Paſch. 7 Geo. 2. 
C. J. in citing this Caſe ſaid, that King Chancellor was 
clear upon the Appeal, as to the Manor of Great Bentley, 
that the Deviſce took an Eſtate-tail executed. 


Attorney General werſus Hickman, 
5 Geo. II. 


HIS was an Information exhibited by the Attorney Ge- 
neral for the Performance of a Charity, given by a 
Codicil annexed to the Teſtator's Will, by which he deviſed, 
that what ſhould remain, and be the Reſidue of his Eſtate 
and Effects, be given for incouraging ſuch Non-conforming 
Miniſters as preach God's Word in Places where the People 
are not able to allow them ſufficient and ſuitable Mainte- 
nance; and for the incouragiſſg ſuch as are deſigned to labour 
in God's Vineyard as Diſlenters; and appointed two Perfons 
to have the Diſpoſal and Appointment of the ſaid Charity, 

both which Perſons died in the Life-time of the Teſtator. 
5 | | Two 
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Two Queſtions aroſe, 1/7, Whether both the Truſtees, to 22 dy- 
C 


whom the Diſpoſal and Appointment of the ſaid Charity was Lifetime ot 
given, dying in the Life-time of the Teſtator, this Charity the Teſtator 
was not gone, and in the Nature of a lapſed Legacy ? 3 
But per King Chancellor: The Subſtance of the Charity Sy, | 
remains notwithſtanding the Death of the Truſtees before 
the Teſtator ; and tho at Law it is a lapſed Legacy, yet in 
Equity it is ſubſiſting, and here is a ſufficient Certainty of 
the Teſtator's Intentions to revive it; the Intention of the 
Party therefore is ſufficiently manifeſt that this Charity 
ſhould continue within 43 Elia. c. 4. It has been held, that 
if the Tenant in Tail deviſe a Charity, tho' no Recovery is 
ſuffered, yet that it ſhall take place and be effectual as an Ap- 
pointment under 43 Eliz. 2 Vern. 453. Attorney General verſus 
Rye & al. 2 Fern. 755. Attorney General verſus Burdett & aP. 
The ſecond Point, Whether this be a ſuperſtitious Uſe with- 
in the Statute 1 Edw. 6. c. 14. Non-conforming Miniſters and 
Diſſenters being ſuch general Words, as that they comprehend 
any Perſons however oppoſite to the Church of England. 
King Chancellor: This cannot be a Superſtitions Uſe with- 
in that Statute ; but the Diſſenters here meant are Proteſtant 
Diſſenters acting under the 'Toleration-AR, 1 V. & 2. c. 18. and 
decreed the Reſiduum to be diſpoſed of in præſenti, and not 
in a perpetual Charity; and ordered a Scheme to be laid be- 


fore him for that Purpoſe. 5 


2 


Pratt verſus Pratt, at the Rolls, May 
11. 17352. J Geo. II. AS ane 2.04: 
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BI A 
RATT C. J. being ſeiſed of a Copyhold Eſtate of the ( 25. ) 
Nature and Tenure of Borough Eugliſh Lands, ſurrcn- Pitribution 


dered the ſame to the Uſe of himſelf for Life, Remainder 4 Or hold 
aſe OT the 


to his Wife for Life, Remainder to his own right Heirs, Nature and 
and died leaving ſeveral Sons and Daughters; and upon hear- Tenure of 
ing this Cauſe, touching the Diſtribution of the Perſonal E- Porough En. 
f gliſo Lands. 
ſtate, two Queſtions aroſe, 1/7, Whether the youngeſt Son, to 


whom theſe Lands deſcended, ſhould bring this into Hotchpot, 


within the Statute 22 & 23 Car. 2. c. 10. or come within the 


Exception of an Heir at Law? 
2d/y, Whether this Eſtate, with refpe& to ſuch younger 
Son, was to be conſidered as an Advancement of the Father 5 
His Honour in this Caſe was of Opinion, that the youngeſt 
Son was not Heir at Law within the Statute. Heir at Law 


is there to be conſidered and underſtood Kal i. 
7 It 


— 


| Caſes in Chancery, 5 Geo. II. 
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© 26, } 
Bond given 
by a Huſ- 
band before 


It was objected, that by the Words of the Statute, gig. 
Other than ſuch Child or Children not being Heir at Law; it is 
plain, there may be Children which may be deemed Heir at 
Law beſides the eldeſt Son; but the Words there mean other 
© than ſuch younger Child or Children'. Executio probat Re- 
gulam. He alſo thought this a Settlement by the Teſtator, 
and decreed he ſhould be brought into Hotchpot according 


to the Statute. 


Eaſtgood verſus Styles, 5 Geo. II. 


A Bond was given by a Husband before Marriage, where: 
by he agreed, within four Months after his Marriage, 
to ſettle upon his intended Wife Freehold Lands for her Life, 


Marriage to Worth 100 J. per Annum, Remainder in Tail to the Iſſue of 
ſettle Free- : 


hold Lands, 


the Marriage; or in Default thereof his Heirs or Executors 
to pay her 2000 J. The Husband died within four Months 
after the Marriage, leaving Aſſets, and by Will gave his Wife 
an inconſiderable Freehold, %. One Houſe and Copyhold 
of Inheritance amounting to 85 J. per Annum. 

A Bill was brought by the Creditors and Legatees of the 
Husband, to compel the Wife to accept of the 100 J. per Aun. 
only, excluſive of what was given her by her Husband's Will; 
or elſe, that what was given her by the Will might be deem- 
ed a Satisfaction of the Bond. And by the Counſel for the 
Plaintiff it was inſiſted, that if the 85 J. per Aunum was not 
to be eſteemed a compleat Satisfaction of the Bond, yet that 
it ought to go pro tanto. Decreed per Jekyll, that the Wi- 
dow was not intitled to the 2000/1. but the Heir ſhould con- 
vey the 100/. per Aunum to her, and that ſhe ſhould alſo 


have the Lands of 85 J. per Aunum deviſed to her by the 

Wah. -- | 
The Plaintiffs appealed from this Decree, and the Counſel 
pro Quer cited the Caſe of Bird and Yonng, 1723. in Chan- 
cery, Which was a Bond before Marriage conditioned to leave 
the Wife an Annuity of 250/. per Aumsun, and the Husband 
died about a Month after Marriage, and deviſed her Lands 
of 1201. per Annum for Life, leaving Aſſets; held per Price J. 
who heard the Cauſe, that it ſhould be deemed a Satisfac- 
tion in Part of the 250 J. per Annum. Reheard by Maccleſ- 
field Chancellor, who varied the Decree; but upon Appeal 
to the Lords, Juſtice Price's Decree was confirmed. 
The following Caſes was cited, 2 Fern. 709. Blandy and 
Widmore. 2 Vern. 558. Iilcox verſus Wilcox, and Savile and 
5 Sail 


. Caſes in Chancery, Fan 7 


Saeile, which was relied on for the Defendant; ↄide Mod. 


Caſes. 
7 King Chancellor thought this Legacy was intended as a 
"or Bounty, and not as a Satisfaction; he conſidered when Deviſes 


of this Nature had been conſtrued as a Satisfaction, and when 
not; the Deviſe, when it goes in Satisfaction, muſt be of the 
ſame Nature with the Thing to be performed; not Money 


"" inſtead of Lands, nor vice verſa ; nor, as in the preſent Caſe, 
"n Copyhold Lands inſtead of Freehold ; for in thoſe Caſes it is 
8 to be looked on as a Bounty; the Deviſe muſt alſo be a com- 


pleat Satisfaction, and not a partial one of an inferior Value, 
for ſuch could never be intended a Satisfaction. He therefore 
afirmed the Decree. 


| Painton verſus Berry & U, & 41, 
WP Adminiſtrators of Thornton de— 
'# ceaſed, May 6. 1732. 5 Geo. II. 


F 4 Hornton, Uncle to the Defendant's Wife Berry who ( 2». » 
— 9 was bis Niece, by his Will gives the Intereſt of his Legacy with 
: Perſonal Eſtate to his Mother for Life, and then deviſed breite a 


g : : Perſon mar- 
100 J. Legacy, & inter alia, 5 oo l. to Francis the now Defen- ries with 


«BY dant, and 10/. alſo for Mourning; and then as to the Reſi- Conſent of 


= due, he gave the ſame to his ſaid Niece, provided ſhe marry * Perfons. 
= with the Advice and Conſent of Mr. Lyddall and Mr. Clarke; 
7 and in caſe the happen to marry otherwiſe, he deviſed the 
: ſame to the now Plaintiff Paiuton; one of the Perſons 
4 named, viz. Clarke, died ſoon after the Teſtator, viz. in 
2 1713. and afterwards in 1729. the Defendants Berry and 
2 his Wife intermarried without any previous Application made 
7 to the Survivor Lyddall for his Conſent. This Bill was therc- 
Y fore brought againſt the Adminiſtrator, &c. to have the Re- 
7 ſiduum given over to the Plaintift on this ſuppoſed Forfeiture, 
/ the Marriage being without Conſent. N. B. The Defendant 
Berry denied by her Anſwer the had any Notice of the De- 
viſe or Proviſo when ſhe married, and it was not proved ſhe 
3 had. The principal Queſtion was, whether this was a Con- 
1 dition precedent or ſubſequent, gie. Whether it was to be 
J 5 performed before the Legacy of the Reſiduum veſted; or 

Fe only a Condition ſubſequent to diveſt the Intereſt ? 

1 For the Plaintiff it was inſiſted, that this was a Condition 
1 precedent; and it was compared to the Caſe of Fry and 
1 Porter, 1 Vent. 199. and Falkland and Bertie, 2 Vern. 333. 
bY 4 And it was argued, that Clare and Lyddall were in the 
4 | I. Nature 


- 


=, 
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Caſes in Chancery, 5 Geo. I 3 


Nature of Guardians, and that the Power given to them 
ſurvived; and it was the Intention of the Teſtator to continue 
his Care over to his Niece till ſhe ſhould marry; and ſhe ought 
to have applied to Lyddall the Survivor for his Conſent ; 
and cited the Caſe of Rogers and Pain, May 14. 1728. Where 
a Bond had been entred into by the Husband on an intended 
Marriage, in Conſequence of an Agreement with the Father 
of the Wife, and a Portion of 1000 J. the Condition of which 
was to pay 1000 /. to a Daughter of the Marriage within ſo 
many Months after her Marriage, provided it was with the 
Conſent of four Perſons, or the major Part of them : In that 
Caſe two of the four Perſons died, and the Daughter mar- 
ricd without the Conſent of the Survivors; and a Bill being 
brought againſt the Father the Obligor for the 1000 J. it was 
diſmiſſed ; becauſe the Daughter had not done all ſhe could, 


by asking the Conſent of the Survivors. And even ſuppoſing 


this a Condition ſubſequent, it was not impoſſible to be per- 
formed in Subſtance; as in 1 7zft. 220. B. A Feoftment on Con- 
dition to infeoff the Feoffor, his Wife and their Heirs, where if 
the Wife dies, a Re-infeoffment ſhall be made to the Feoffor 
and his Heirs. 

Solicitor General cont”: This is a Condition ſubſcquent ; 
there are no preciſe Words or any Method of placing a Con- 
dition that can diſtinguiſh it from being precedent or ſubſe- 

uent; but whether it is or not muſt be collected from the 
Conſent and Intent of the Parties. Here the Reſidue on the 
Death of the Mother muſt veſt in the Defendant imme— 
diately, tho unmarried ; for it cannot go over to the Plaintiff, 
but upon the Defendant's Marriage contrary to the Direc- 
tions in the Will; and if the Reſiduum did not veſt in the 
Defendant upon the Mother's Death, the Teſtator with Re- 
ſpect to ſuch Reſidue muſt be ſaid to die Inteſtate. 

The Proviſo therefore is a Condition ſubſequent and to 
diveſt an Intereſt; and the Death of one of them two Per- 
ſons whoſe joint Conſent was requiſite, makes ſuch joint 
Conſent impoſſible ; and ſuch Conſent is not, as was ſaid, an 
Intereſt that would ſurvive, but a meer naked Power; and 
there can be no Doubt, but a Condition ſubſequent, becoming 
impoſſible by the Act of God, muſt be diſpenſed with, and 
the Deviſe over to the Plaintiff is therefore become void. The 
Caſe of Fry and Porter, and Falkland and Bertie, were of 
Real Eſtates, and this only the Reſiduum of a Perſonal E- 
ſtate, which is to be governed by the Rules of the Civil Law. 

Conditions in Reſtraint of Marriage are void by the Civil 
Law ; but this Court has admitted of ſome Reſtrictions with 
reſpect to Marriages under certain Limitations. But in the 


b 
preſent Caſe here is a beneficial Intereſt veſted to be diveſted 
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now become impoſſible, and is therefore ſuch a Reſtraint on 
Marriage as is void both by the Civil and Common Law. 
The Bill of the Rolls was diſmiſſed with Coſts; and per 


| King Chancellor, being of the ſame Opinion, affirmed the 


Decree as to the Point in Queſtion, but reverſed it as to Coſts. 
Lord Warrington verſus Lee, May 14. 
1732. 5 Geo. II. 


EF an Appeal from the Rolls this Bill was brought by 
the Plaintiff to have Satisfaction for the Sum of 2 000 /. 


on the Non-performance of a ſubſequent Condition, which is 


( 28, ) 


for which he was only a Simple Contract Creditor; and the tion for 
Queſtion was upon the following Words of a Will, whether 200. by a 


the Teſtator had ſubjected his Real Eſtate to the Payment of 
his Debts? the Words were theſe, | 

As to all my worldly Eſtate which it has pleaſed God 
* to bleſs me with, I give and diſpoſe of the * in the 
Manner and Form following, that is to ſay, [mprimis, I will 
that all my Debts be diſcharged and paid"; and then de- 
viſes Lands, &c. to particular Perſons, The Teſtator died 
leaving a great Real Eſtate, but little or no Perſonal. De- 
cree at the Rolls, that the Real Eſtate was not liable. It was 
argued pro Quer, that the Words (worldly Eftate) compre- 
hended as well the Real as the Perſonal Eſtate, and meant 
all the Teſtator had in the World. It was the Teſtator's In- 
tention, that before any Perſon ſhould take any Part of his 
worldly Eſtate, that his Debts ſhould be firſt paid and diſ- 
charged. Indecd if a Man directs by Will generally that his 
Debts ſhall be paid, it is no more than what the Law ſays, 
and his Perſonal Eſtate, which is the proper Fund, ſhall only 
be liable, But here theſe Words are not to be conſidered as 
of Courſe, but manifeſt a plain Intent to ſubject the Real 
Eſtate to the Payment of the Teſtator's Debts. It is ſaid, 
the Word made uſe of by the Teſtator is (give), which is ap- 
plicable only to Perſonals, and not (deviſe), which is properly 
relative to Lands. But to prove this makes no Difterence 
they cited 1 Fern. 411. Clowd/ly verſus Pelham ; there the 
Words were, (willing) his Debts ſhould be paid; and held the 
Real Eſtate liable; ſo here it is (I wil). Beſides, in another 
Part of the Will, when the Teſtator is giving away the Plain- 
tiff's Eſtate and other Perſonals, he makes uſe of the Word 
(Deviſe), which ſhews he never underſtood any Difference 
between the Words, 


The 


Bill brought 
for Satisfac- 


ſimple Con- 
tract Credi- 
tor. 


th 


Caſes in Chancery, 5 Geo. II. 


The following Caſes were cited, 2 Fern. 708. Trott & 
al verſus Vernon; 2 Vern. 228. Allcock verſus Sparhawke ; 
2 Fern. 690. Beachcroft verſus Beachcroft ; which laſt was 
relied on as a Caſe in Point, tho' it was objected, that the 
Word Remainder in that Caſe, ig. Ont of the Remainder 


of my Eſtate I give, &c. ſhewed a precedent Deviſe of it be- 


fore; and the Caſe of Harris verſus Ingleden, 10 March 
1730. at the Rolls; William Ingleden by Will deviſed in theſe 
Words, And as touching ſuch worldly Eſtate which God 
© has bleſſed me with, my Debts being firſt paid and ſatisfied, 
« J will and deviſe the ſame in Manner following”. And in 
that Caſe, a Bill brought by a Simple Contract Creditor, 
(the Perſonal Eſtate not proving ſufficient,) it was decreed, 
the Frechold and Copyhold were both liable. In the Civil 
Law, as in the Caſe of Bankruptcy here, there is no Prio— 
rity or Superiority of Debts, and in Conſcience they are all 
the ſame, and that is the Foundation this Court goes upon 
when the Intent is clear. | 

Counſel for the Defendant: 'The Real Eſtate is not liable 
to the Plaintiff's Demand; and if ſuch general Words as are 
here, were to be conſtrued to affect Real Eſtates, it would 
render the Titles of all Perſons claiming under Wills very 
precarious. He ſaid, that after the Clauſe in the Will where- 
by the Defendants are directed to be paid, the Will goes on, 
Item, © 1 give to M. F. an Annuity of 100/. per 417117, to be 
« paid out of my Manors, Gc. He admitted, the Words 
(worldly Eſtate) were large enough to affect the Real as well 
as Perſonal Eſtate ; but the Queſtion is here, Whether it was 
the Teſtator's Intent to charge both? and it is plain it was 
not; that general Direction of ordering all his Debts to be 
paid, is no more than what the Law ſays, and therefore Fx- 


 prefſio eorum que tacite inſunt nihil operatur. But here it is 


ſaid Imprimis, which is inſiſted to be of the ſame Import as 
in the firſt place, and that therefore imports a Priority to be 
done; and therefore ſay the Counſel for the Plaintiff, the 
Lands are therefore deviſed upon Condition, that my Debts 
be paid out of them in the firſt place. But the Word [pri- 
mis has no ſuch Import, it only denotes the Order of ſpeak- 
ing, and ſerves for no other Purpoſe than to diſtinguiſh the 
ſubſequent Deviſes that they ſhould not coincide. A Perſon 
cannot ſpeak all his Words at once, and this therefore differs 
from all the Caſes cited, where it appears the Teſtator had 
an Eye to his Real Eſtate. In the Caſe of Bearcroft and 


| Bearcroft ; there the Words were, (Out of the Remainder of 


my Eftate, and after my Debts paid, to my Wife ;) fo that 
in that Caſe there is a plain Intent to charge the Land: So 
the Caſe of Trott verſus Yernon, and Harris verſus Inaleden; 
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in both theſe Caſes the Words (ia the firſt place) plainly 
ſhew the Teſtator's Intent; and there is no Caſe in all the 
Books where ſuch general Words in a Will, with a particular. 
Charge on Lands afterwards, as in the preſent Caſe of an 
Annuity, have ever been held to make a Real Eſtate anſwer- 
able for Debts; not one of the Caſes cited have any parti- 
cular Charge laid on the Land. 
Are the Debts to be an Incumbrance to the Annuity charged 
on the Lands? the 'Teſtator by mentioning ſuch particular 
Charge therefore ſhews his Intent only was to affect the Lands 
with that, and not with the Debts; beſides, if the Words 
were doubtful, they ought not to be interpreted to the Diſ- 
inheriſon of an Heir at Law; which is the preſent Caſe. 
King Chancellor reverſed the Decree, and held the Lands 
were liable to the Plaintiff's Demand. | 


Gordon verſus Rains, 5 Geo. II. 


HIS was a Bill brought by the Husband, as Admini- C 28. 
ſtrator of his Wife, in order to recover the Sum of — ow mga 

6000 J. Portion, due and veſted in his Wife; and the Queſtion aminiars. 
aroſe upon the following 'Truſt of a 'Term; the 'Truſt was tor of his 
declared to be, „That in caſe there be no Son of the Mar- on — 
c riage born in the Life-time of Henry Rains, or after his Portion veſt- 
« Deceaſc, or if there be, and all of them die before the Age — in his 
c of twenty-one, and in either Caſe there ſhall happen to be _ 
one or more Daughters born in the Life-time of the ſaid 
ce. Henry Rains, or after his Deceaſe, who ſhall. attain the 
« Age of ſixteen Years; in that Caſe the 'Truſtees, after the 
* Deccaſe of the ſaid Henry Rains or Elizabeth his Wife; 
« ſhall by Demiſe, Sale, Oc. or by Receipt of the Rents, Oc. 
ce raiſe and levy the Sum of 60007. (which was the preſent 
* Caſe,) to be paid at the Age of ſixteen, in caſe either Henry 
* or Elizabeth ſhall be then dead. 

There was alſo a Clauſe of Survivorſhip, in caſe of ſeveral 
Daughters, with reſpect to the Portion or Portions of any that 
ſhould die in the Manner therein mentioned. The Fact was: 
The Plaintiffs Wife was the only Iſſue of the Marriage, who 
lived till the Age of twenty-two Years, but happened to die 
before her Father or Mother Heury and Elizabeth, and they 
being alſo both ſince dead, this Bill was brought againſt the 
Defendant a Remainder-man for the ſaid Portion. And the 
Queſtion was, whether this Sum of 6000 J. was veſted in the 
Daughter, ſo as to intitle the Plaintiff to it as her Admini— 
ſtrator? It was argued for the Plaintiff, that this Sum of 
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60001. was a veſted Intereſt in the Daughter immediately 
upon her arriving at the Age of ſixteen, tho' not payable in- 
deed till after the Deceaſe of Henry or Elizabeth; otherwiſe 
what can be the Meaning of the Words (A Daughter who 
ſhall attain the Age of Boers) the Clauſe of Survivorſhip 
ſhews it was veſted, elſe how could it ſurvive ? 


A. J. &c. Counſel cont”: Upon the Truſts of this Deed the 


Plaintiff is not intitled to this Sum of Money; the Contingency, 


which was to intitle his Wife to it, not happening during her 


Life, (which was the Death of Henry or Elizabeth in the Life- 
time of the Daughter, after ſhe attained the Age of Sixteen.) 
He faid, it was now a general Rule not to be departed from, 
that wherever Portions are to be raiſed out of Lands, there is 
no Difference between Veſting and the Time of Payment; for 
when they are to be raiſed out of Lands, they never are veſted 
till they are become payable; but in the Caſe of Perſonal 
Legacies it is otherwiſe ; there the above Difference is allowed, 
and upon the Death of the Party intitled, ſuch Intereſt is tranſ- 
miſſable to the Repreſentative; and to prove this Diſtinction 
he cited Poulet verſus Poulet, 1 Vern. 204. and 2 Vent: 
366. S. C. and ſaid, the firſt Time it was ſo ſettled was in a 
Caſe of Brown verſus Brown. In the preſent Caſe therefore 
the Daughter's Portion was never raiſable; the Contingency 
of Failure of Iſſue Male did not happen in the Daughter's 
Life-time, for Henry and Elizabeth were both then alive, and 
as long as they lived there was a Poſſibility of Iſſue Male, fo 
that it could not be a veſted Intereſt in the Daughter at her 
Age of ſixteen, which is only Part of the Deſcription ; the 
whole Sentence muſt be taken together, which is, © Such 
«© Daughter as ſhall have attained the Age of ſixteen after 
« the Deceaſe of the ſaid Henry and Elizabeth.” As to the 
Queſtion, if this 60007, did not veſt at the Age of ſixteen, 
what can be the Meaning of thoſe Words? Why the ſame 
Anſwer may be given as in all other Cafes of this Nature, 
Oi g. it was to aicertain that ſhe ſhould not have it before; 
if ſhe had died an Infant of fix or ſeven Years old, or at any 
Time under the Age of ſixteen, tho' her Father and Mother 
had been both dead, it would not have belonged to her in 
ſuch Caſe till the Age of ſixteen. The Clauſe of Survivorſhip 
does not neceſſarily imply that an Intereſt muſt veſt in the 
firſt Taker; as if a Legacy deviſed to A. at the Age of 
twenty-one, and in caſe he dies before that Time, to B. in 
this Caſe it ſhall go to B. tho' it never veſted in 4. 2 Fern. 
207. Miller verſus Warren, it is a new Gift. 

King Chancellor, aſſiſted by Raymond C. J. and Fekyll 
Maſter of the Rolls, were all of the ſame Opinion, that the 


Bill ſhould be diſmiſled, The Attorney General ſaid, in all 
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the Caſes cited there were no Contingencies, or elſe, as in 
the Caſe of Butler verſus Duncombe, 2 Fern. 760. the Con- 


tingency had happened, | 


o 


= i - pra} 


Morice againſt The Bank of England, 
Mich. Term. 6 Geo. II. 


HE Plaintiff, as Executrix of her Husband Humphry Mo- C 2h. ) 
rice deceaſed, filed her Bill in this Court, and in April Motion to 
1732. obtained an Injunction, upon the Defendants praying ai arge 
Time to Anſwer, but never ſerved it till the September follow- tion for Ir- 
ing; the Defendants in the mean Time having gota Verdict at resularit. 
Law, and alſo put in their Anſwer in this Court; it was now 
inſiſted on for the Defendants, that this Injunction ſhould be 
diſcharged; becauſe the Plaintiff had acted irregularly, in 
not ſerving the Proceſs before the Anſwer came in, it being 
7 an Injunction for want of an Anſwer, and it is to be regarded 
FE only as an Injunction from the Service on the Party, and not 
Z from the Teſte. Formerly it was the Practice, upon coming 
in of an Anſwer, that the Injunction was diſſolved of Courſe, 
unleſs the Plaintift made a ſpccial Motion for its Continuance. 
Compared it to a Writ of Error with too long a Return, 
which is upon that Account no Sperſedeas. 
On the other Side it was argued, that the Plaintiff is per- 
fectly regular in ſerving his Injunction, which in this Caſe 
could only ſtay Execution, the Action being brought at Law 
before the Bill filed; it is an Injunction upon the Party till 
Anſwer and further Order; here has only been an Anſwer 
put in, but no further Order; the Defendant ought therefore, 
as in other Caſes, to move for an Order to diflolve it m/e, 
and not move to diſcharge it abſolutely. 
King Chancellor: It is an Abuſe of the Proceſs of this 
Court to keep a Writ in a Perſon's Pocket ſo long and make 
no Uſe of it, and afterwards ſerve it on the Party. Diſcharg'd 
the Injunction, but gave Leave to the Plaintiff to move for 
an Injunction the next Seal upon the Merits; and in the ſame 
Cauſe it was moved, that the Defendants were guilty of a 
Breach of the Injunction by ſuing out a Sci” fac? upon the 
Judgment Q, o Aſſets acciderint; and it was ſaid ſuch a 
Sci fac is in the Nature of a new Action, the former Suit 
H was againſt the Executrix in anter droit, and this Sci Fac 
bY, was in order to obtain Judgment de boni, propriis ; but it 
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iS was reſolved that it was not a new Suit, but only a Conti- 
7 nuance of the former, 
42 A TABLE 
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TABLE 
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Pzüintipal 


Matters 
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IN THE 


CHANCER 


F CASES. 


Anſwer. 
UPFICIENT An- 


{wer to the Original 
Bill, Bill amended, 
and a Sequeſtration 
for want of further An- 
{wer ; whether the amended 
Bill may be taken pro Con- 
Fefſo as to ſo much as is un- 
anſwered. Page 5 
2. Defendant in Contempt for 


1. 


want of Anſwer, and an in- 


ſufficient Anſwer put in, it 
Is no Anſwer; and the 


Plaintiff is not to begin his 
Proceſs de novo, but to go 
on regularly from the laſt 
Proceſs, Page 5 


Bankruptcy. 


1. Aſſignee of an Obligee not 
a Creditor that can take 
out a Commiſſion. 6 

2. Two Partners Creditors of 

a Bankrupt, and one of 

them a Debtor to him on 

a ſeparate Account, the 


joint Debt cannot be ſet 
N off 


OY T FEW if 


A Table of the Principal Matters 


off againſt the ſeparate De- 


mand. Page'24| Charges on Lands, Page 23 4 
2. Condition ſubſequent, be- 4 
Baron and Feme. See Dower, | coming impoſſible, to be TJ 
| diſpenſed with. 37 * 
A Voluntary Bond by the 4 
Husband for the Wife's Be- Conſent. 4 
nefit poſtponed to Debts 3 
even on ſimple Contract, A Legacy with Proviſo that 1 
but payable before Lega-| the Party marry with the 7 
cies. 6 Conſent of 4, and B. and ys 

| in Default limited over to 

Bill. another; B. dies, and the 


Whether an amended Bill af- 
ter a Sequeſtration, for want 
of further Anſwer, may be 


Perſonal Legacies and 


Legatee marries without 
the Conſent of 4. the Con- 
ſent being joint, and be- 
come impoſſible, the Con- 


taken pro Confeſſo as to] dition diſpenſed with. 23, 37 
what is unanſwered. ' 5 | ] 
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Cnſideration. 


— 


Bond. See Baron and Feme. 


Burrough Engliſh. 


Lands of the Tenure of Bur- 
rough Englih deſcendible 
to the youngeſt Son, de- 
creed to be brought into 
Hotch-potch, according to | 

Stat. 22 & 23 Car. 2. for Di- | If one who confeſſes a Judg- 
ſtribution of Inteſtates E- ment aliens Part of his Land, 
ſtates. 35 and the Reſt deſcends, the 

| Heir ſhall not have Contri- 
bution againſt the Purchaſer. 


3 


A Matter not compellable to 
be done may be a good 
Conſideration. 10 
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Contempt. Sce Anſwer. 


Contribution. 


See Superſtitions 
Uſes. 


If the Truſtees of a Charity 
die in the Life-time of the 
Teſtator, the Charity ſub-| Whether a Court of Equity 
lifts in Equity, tho' in Law| will decree a Specific Per- 
it be a lapſed Legacy. 34| formance of a voluntary 


Charity. 


Covenant. 
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Covenant. 9 
Condition. See Conſent, De- 
viſe. Creditors. 
1. Condition precedent, the The Aſſignee of an Obligee is 3 
Difference therein between| not a Creditor that can 1 
4 take | 
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Bankruptcy. Page 6 


Debts. See Bankruptcy, Baron 
and Femme. 


Depoſition. 


Upon an Affidavit of a Wit- 
neſs, that the Examiner had 
miſtaken him, his Depoſi- 
tion amended on Examina- 
tion in Court, 25 


Deviſe. 


1. A Deviſe of 100 J. per 
Jun. for five Years, to com- 
mende from the Deviſce's 
Marriage, with the Conſent 
of the Executors, and no 
Peviie over. This not a 
Reſtriction i Terrorem on- 
ly, but a Condition Pre- 
cedent not to be diſpenſed 
with. 1 

2. Deviſe to the Wife of 
Lands, Gc. to be diſpoſed 
of amongſt the Teſtator's 

Children, the Wife has 
Fee. + 

3. Deviſe in Tail, Remainder 
for Life, Remainder in four 
Parts to four Perſons ſepa- 
rately, their Heirs and Aſ- 
ſigns; and in Caſe any of 
them ſhould die before the 
Eſtate ſhould devolve, the 
fourth Part, which the Per- 
ſon dying would have been 
intitled to, if living, to be 
conveyed to his Heirs. One 
of them, before any of the 
Contingencies happened, by 
Will charged his fourth Part, 
when it ſhould come to his 
Heir, with Payment of a 


take out a Commiſſion of 


Sum of Money. This deem- 
ed a veſted Remainder, the 
Heir not a Purchaſor, and 
the Money decreed to be 
raiſed. Page 7 
4. Deviſe of 50017. out of cer- 
tain Lands, with Proviſo, 
that the Deviſee married 
with the Conſent of, Gc. this 
being a Condition precedent 
annexed to a Real Eſtate, 
and not performed, the Le- 
gacy is forfeited. 23 
5. Deviſe of a Term to a 
Feme and her Iſſue upon a 
Contingency, and ſhe dies 
before the Contingency hap- 
pens, her Repreſentative, 
and not her Iſſue, ſhall have 
the Term. 26 
6. A Deviſe of Money to be 
laid out in Lands, to be 
ſettled to the Uſe of the 
Teſtator's Son for Life ſans 
Vaſt, Remainder to Truſ- 
tees to preſerve Contingent 
Remainders, Remainder to 
the Heirs of the Body of the 
Son, Remainder over, Re- 
mainder to the Teſtator's 
right Heirs, with Power for 
the Son to make a Jointure; 
the Words, Heirs of the 
Body, are Words of Pur- 
chaſe, and not of Limita- 
tion, and a ſtrict Settlement 
decreed. 27 
7. Deviſe of a Charity to 
Truſtees, the Truſtees die 
in the Life-time of the 
Teſtator ; tho' it be a lapſed 
Legacy in Law, it is ſub- 
fiſting in Equity. 34 
8 A Deviſe not to be conſtrued 
a Satisfaction but when it 
is of the ſame Nature with 
the Thing to be performed; 

| not 


A Table of the Principal Sh” 


—_— 


not Money inſtead of Land, 
nor vice verſa, nor Copy- 
hold inſtead of Freehold ; 
and muſt be a compleat Sa- 
tisfaction, otherwiſe to be 
looked on as a Bounty. 
Page 36 

9. A Deviſe of a Reſiduum, 
with Proviſo that the Devi- 
ſee marry with the Con- 
ſent of 4. and B. aliter 
deviſed over; if 4. die, the 
Deviſee may marry with- 
out the Conſent of B. 23, 37 


Tower. 


A Bond before Marriage to 
ſettle Lands of a certain 
Value on the Feme for Life 
for her Maintenance, if ſhe 
ſurvived her Husband. De- 
creed to be in Bar of Dower. 


17 


Executor. 


Where the Executor, and not 
the next of Kin, ſhall have 
the Shares of Legatees dy- 
ing in the Life-time of the 
Teſtator. 11 


Guardian. 


Directed by Will, that if the 
Wife marry before the Son 
attain Twenty- one, that the 
Uncle de Guardian and Ex- 
ecutor; the Wife dies, the 
Son being under Age, whe- 


ther the Uncle, or next of 


Kin, who cannot inherit, 
ſnall be Guardian. 16 


Heir. 


Conuſor of a Judgment aliens 
Part of his Land, (the Pur- 
chaſor having no Notice) 


the Heir ſhall not have Con- 


chaſor, Page 3 


Infant. 


Where the legal Eſtate is in 
Truſtees, and not in the In- 


the Truſt is to be directed, 
there is no Occaſion for a 
Day to be given to the In- 


fant. 8 


In junction. 


1. If a Declaration be deliver- 
| ed, the Party may proceed 
to Judgment, the Injunction 

only ſtaying the Execution; 
but if no Declaration be de- 
livered, all Proceedings at 
Law are ſtayed. 17 
2. Injunction for want of an 
Anſwer diſcharged, becauſe 
the Plaintiff had kept it ſe- 
veral Months, and not ſerved 
it till after the Anſwer came 


in. 43 


N 


Intereſt. See Legacy, Por- 
Ton!. 


Legacy. See Charit „ Will. 


1. Three ſeveral Sums to 
three Infants payable at 
Twenty-one, and if either 
died before I'wenty- one, his 


| Legacy 


and the other Part deſcends, 


tribution againſt the Pur- 


fant, and an Execution of 
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in the Chancery Caſes. 


| Legacy to go to the Survi- 3. A Remainder Man in Poſ- 
vors; one died in the Life- ſeſſion covenants to pay off 
time of the Teſtator. 'Thisis | an old Mortgage on the 
not a lapſed Legacy, but to | Premiſſes, and dies, his Per- 
go to the ſurviving Legatees | ſonal Eſtate not liable to 
with Intereſt from the Death | the Mortgage, but the E- 
of the Teſtator. Page 12| ſtate in the Hands of the 
2, A Legacy to be raiſed out | next in Remainder. Page 19 
of a Real Eſtate, and pay- 
able at Twenty-one, the] Notice. See Mortgage. 
Legatee dies under Age, b 
this Legacy to be merged Portions. 


for the Benefit of the Heir; 1. A Term of Years limited in 
but if to be raiſed out of a Remainder after the Death 
Perfonal Eſtate, it ſhall go] of the Father and Mother 
to the Legatee's Repreſen- | without Iſſue Male, in Truſt 
tative. 25 for raiſing Daughters Por- 
tions, payable at Twenty- 
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RET Etta. one, or Marriage, with In- 

1 1. Limitation tn of a Chat- tereſt for their Maintenance 
1 tel Perſonal void where the | from the Death of the Fa- 
7 Property is veſted, and not ther or Mother, which 
the Uſe only. 13 ſhould firſt happen, until 


2. Limitation of a Term, after | the Portions became ay- 


a particular dying ſeiſed] aple. The Mother dies, 
without Iſſue, good by way leaving Iflue Male; after 
of Executory Deviſe, tho the Iſſue Male die, theTerm 
void as a Remainder, 26 ſhall be ſold in the Life- 


time of the Father for rai- a 
Mortgage. : ſing the Daughters Portions, 
1. A Mortgage of Lands in with Intereſt from the Death 
Middleſex duly regiſtred, a | of the Iſſue Male, not from 
ſecond Mortgage to another the Death of the Mother. 2 
alſo duly regiſtred; the | ,, Of raiſing Portions by Sale 
firſt Mortgagee lends a fur- | Mortgage when no Time 
ther Sum without Notice, | limited. 18 
the Regiſtring the ſecond 3. Portions to be raiſed out 
Mortgage not a conſtructive of Lands are not veſted till 
Notice to gain Payment payable; aliter of Perſonals, 
prior to the ſecond Sum lent | there upon the Death of the 
by the firſt Mortgagee. 5 | Party intitled the Intereſt is 


2. When a firſt Mortgagee, | tranfmiſible to the Repre- 
after a ſecond Mortgage to ſentative. 41 


another, advances a further 
Sum without Notice, he | Regiſfring Deeds in Middle- 
ſhall be paid his whole ſex. See Mortgage. 
Money in the firſt place. 6 
4 O Re- 


A Table of the Principal Matters, &c. 


Remainder. 


A Remainder to veſt upon a 


Contingency may before 
the Contingency happens be 
charged by Will with the 
Payment of Money. Page 7 


Satisfattion. 


Where a Deviſe ſhall be deem- 
ed a Satisfaction for a Debt. 
See D-oiſe 8, 


Segueſtration. See Anſwer. 


Statute. 
Declaratory Clauſes may be 
perpetual tho the Act be 
expired. 7 
Superſtitions Uſes. 
A Deviſe of a Charity for en- 


couraging Nonconforming | 


Miniſters not a ſuperſtitious 
Uſe within Statute 1 Ed. 6. 


ch. I 4» 34 


Term, 


1, A Term limited in Re- 
mainder after the Father's 
Death, upon a Contingency. 
In Truſt for raiſing Daugh- 
ters Portions at a particular 
Age or Marriage; if the 
Contingency happens, and 


the Daughters attain the 


Age, or be married, the 
Portions may be raiſed by 
Sale of the Term in the 
Father's Life-time. 2 

Limitation of a Term 
where good by way of Ex- 
ecutory Deviſe, tho void as 
a Remainder, 26 


4 


2, 


3. A Term limited to a Wo- 
man and her Iſſue, upon a 
Contingency ; Legatee dies 
before the Contingency hap- 

ns, her Repreſentative, 
and not her Iſſue, ſhall have 
the Term. Page 26 


Voluntary Settlement. 


If the Conuſor of a Judg- 
ment ſells Part of his Lands, 
and makes a voluntary Set- 
tlement of the other Part, 
the Lands ſo ſettled may 
be extended, and the Party 
claiming by ſuch voluntary 

Settlement ſhall not have 

Contribution againſt the 

Purchaſer, 3 


| 
Mills. See Deviſe, Legacy. . 


1. The Intereſt and Profit of 
the Perſonal Eftate given 
to the Wife (who is made 
Executrix) for Life, then to 

| be divided between four 

Perſons, two die in the 

| Life-time of the Teſtator, 
their Moiety belongs to the 
Executrix, and is not di- 
ſtributive according to the 
Statute. II 

2, The Conſtruction of Wills 
muſt be governed by the 
Intent of the Party, con- 
fiſtent with the Rules of 
Law. 30 

3. In what Cafes the Rules 
of Law over-rule the In- 
tention of the Party. 31 

4+ What Words in a Will 
ſhall charge a Frechold 
Eſtate with the Payment of 


Simple-Contract Debts, 39 
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TO THE 


NamEs of the 


CASES in the 


KINGs BENCH, Ec. 


Llcock and Greeting. | Beaker and Aſhtell. Page 142 

Page 160 | Beck and Timbrell. 59 

Allthom and Mar- Bennet and Forreſt. 68 

—_ 94 | Berrington v. Parkhurſt, 98, 

Amcourt v. Elever. 159 100 
Ames and The King. 128 | Betſon and Kemiſh. 74 
Anderſon and Murray. 164 | Betteſworth and The King. 
Anonymus. G1 139, 156 
Arthur v. Vanderplank. 167 | Billingſley 9. Trapps. 63, 65 
Aſhley v. Branwood. 201 | Bird v. Smith. 70 
Aſhtell v. Beaker. . 142 | Biſhop 2. Stracey. 121 
Biſhop and Thomas. 136 

Bainton v. King. 164 Boucher v. Lawſon. 155 
Bank of England v. Morice. | Boucher and Smith. 144 
165 | Brandwood ard Aſhley. 201 


Bankeroft and Charlton. 105 


Barker o. Reynolds. 134 


Barry and Cowne. 135 
Barton and Deveniſh, 187 


Brown and Chapman. 163 
Buſhell and Heron. 105 


Cadogan (Lord) 2. Cotes. 68 
$8 Calcot 


A Table to the 


Names of the 


Calcot and Fathers. Page 179 | Fathers v. Calcot. Page 179 


Carey v. Hinton. 153 
Carter and The King. 159 
Cartor and The King. 98 
Catherold . Cooper & . 
| 4 
Chapman g. Brown. 163 
Charlton v. Bankcroft. 105 
Clark ©. Pagett. 131 
Cocks v. Vivian. 203 
Commiſſioners of Sewers and 
The King. 179 
Cooper & al' and Catherold. 


59 
Cotes aud Lord Cadogan. 68 


Cotten and Ihe King. 125 
Cotton and The King. 133 
Cowell g. Waller. 66, 70 
Cowne 9: Parry. 135 

rips v. Lander. 102 
Crofts au Middleton. 148 
Crompton 9. Deen. 182 
Cumber 0. Hill. 188 
Curteſan and Perry. 58 
Daniel and Doyley. 69 
Daniel v. Purbeck. 97 
Daniel v. Purkis. bid. 
Darby e Gold. 1066 
Davies v. Stekes. 66 
Deen aud Crempton. 182 


Desbordes g. Hotfey, ' , - 
Deveniſh v. Barton. 187 
Dilks and Shark. © © | 
Donally and Spencer. 
Doyley v. Daniel. 
Draper an Wilkinſon, 
Draper and Lance. 
Duckett and Martin. 130 
Duel aud Twiſleton. 


Eall and Maſon. 


15 
Earbury and The King. GE, 
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Caſes in the King's Bench, &c. 


Lloyd verſus Jones, Hill. 5 Geo. II. 
1731. C. B. 


CTION for Words in C. B. Declaration ſets forth 


Common Pleas according to the late Act of Parlia- 
ment, and that being cel qualified for a Solicitor 
in Chancery, he endeavoured to get himſelf admitted, but 
that the Defendant having ſpoken falſe, ſcandalous and mali- 
cious Words of him, 912. that he could prove him guilty of Per- 
qury and Forgery, and he deſerved to be tranſported ; he was 
by reaſon of this Aſperſion refuſed to be admitted, Gc. for 
which he brought his Action, and Verdict pro Oer; upon 
which a Mrit of Error is brought. 

Mr. S. Counſel argued for Plaintiff in Error, that where a- 
Perſon is charged with ſeveral Facts in a Declaration, and i7tire 
Damages are given upon the whole, if it appears upon the Re- 
cord that ſome of the Facts are not attionable, the Judgment 
iq erroneons ; in this Caſe there are Words in the Declaration 
that are not actionable, 212. Ton deſerve to be tranſported. 
To ſay a Man deſerves to be tranſported is not actionable. 
elo. 10 & 34. Thou art a perjured Knave, and that will 
be proved by a Stake that ſtands between the Ground of J. F. 
and F. D. and adjudged not actionable, for tho' the firſt Words 
are actionable, yet they are ſo qualified by the ſubſequent 
I/ords, that an Action will not lie. Poph. 210. 

Mr. D. Counſel cout: In this Caſe there are ſpecial Damages 
laid in the Declaration, fo that provided the Words were not 
actionable in themſelves, yet an Action will li: for the ſpecial 
Damages ; but admitting ſpecial Damages had not been al- 
ledged, yet the Words are actionable in themſelves. Perhaps 
where the Words are general, without any Charge, as you de- 
ſerve to be hanged, tranſported, Oc. an Action will not lie; 
but it is otherwiſe when there is a poſitive Charge. 

Per Cur': Judgment muſi be afirmed ; the Words are not 
only actionable in themſelves, but here are ſpecial Damages 
alledged, and we will not take it, that Satisfaction is made 
tor the ſpecial Damage, | 


2 | | King 


| | forth, , 
that the Plaintiff was ſworn an Attorney in the Nd ker 


58 Caſer in B. R. &c. 5 Geo. II. 


— — 


King verſus Pownell, 5 Geo. II. B. R. 


( 2.) 
Information 
on 18. Tou are a Scoundrel, and defrauded the King of his 
Matter. Duty, I will prick you to the Heart, and call you to an Ac- 

count. The original Motion was made upon the Foot of a 
Challenge, but the Court inclining to think the Words did 
not import a Challenge, Information was moved for upon the 
Libellous Matter, 28. Ton are a Scoundrel, Gc. 

Cur: The Words do not import a Challenge; but to call 
a Man a Scoundrel, and to reflect upon him in the Execu- 
tion of his Office, is Matter of a libellous Nature, and de- 
ſerves to be puniſhed by Information. In Barnardiſton's Caſe, 
Trin. 5 Geo. 2. Information was granted for ſending a Let- 


ter to B. wherein were theſe Words, Zou are a raſcally Fol- 


low and a Tom Fool, you had better have held your Tongue 


but B. was Lord of a Manor, and this Letter was wrote to 


him by a Copyholder. The Court inlarged the Rule, viz. to 


thew Canſe why an Information ſhould not go for the Libel. 
Note ; This was afterwards referred by Rule of Court. 


Perry verſus Curteſan, Hill. 5 Geo. II. 
B. R. 


1 | 

Sham Plea. ACTION, Gc. Defendant pleaded a ſham Plea, to 

plead ſuch a which the Plaintiff demurred, and gave the Defendant 

Plea as he the common Rule, zo join in Demurrer within four Dass; 

by. avide before the Expiration of the Rule, he Plaintiff moved that De- 
feudant ſhould plead ſuch a Plea as be would abide by; this was 
oppoſed, and inſiſted upon, that the Plaintiff could not make 
ſuch a Motion which was contra to his own Rule, which 
gave the Defendant four Days Time to join in Demurrer ; 
there never was ſuch a Motion made before. 

Cur: There can be no Inconvenience in the Motion; on the 
other Hand, it looks like a Trick of the Defendant's to get 
over the Term; if the Demurrer ftands, the Defendant will 
have the Benefit by it ; if over-ruled, it is reaſonable the De- 
fendant ſhould plead ſuch a Plea as he will ſtand by, and 
then Trial may be had within Term. And per Cur: The 
 Detendant ſhall either ſtand by his Demurrer, or plead ſuch 
a Plea as he will abide by. 


2 | Catherold 


Nformation was moved for againſt the Defendant for ſend- 
ing the Proſecutor a Letter wherein were theſe Words, 
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Caſes in B. R. &c. 5 Geo. II. 


IT 


Catherold verſus Cooper & a/, Hill. 
5 Geo. II. B. R. 


PP an Action of falſe Impriſonment againſt the Defendant 


1 & al, Commiſſioners of the Turnpike, Plaintift was non- rebi 
ſuited, and now the Defendants came and prayed treble Coſts prayed. 


according to 12 Ceo. 1. 

Mr. F. Counſel : This Motion is now improper, the Defen- 
dants ſhould have prayed it at the 'Trial; in ſome Caſes the 
Act directs there muſt be the Judge Certificate, but there is 
no ſuch Proviſion in this Act. To grant this Motion would 
be to determine this Matter npon Affdavits without giving 
the Plaintiff an Opportunity to controvert the Fatts. The 
Court held, from the Nature of the Thing, that the Defen- 
dants ſhould have prayed treble Cofts at the Trial; but only 
made a Rule to ſhew Canſe. Vide the Caſe of Deveniſh ver- 
ſus Burton, Hill. 7 Geo. 2. Double Coſts granted upon Mo- 
tion; per Cur'. 


Minor verſus Wilſon, Hill. 5 Geo. II. 
B. R. 


Writ of Enquiry was made returnable a Sunday, and 
A was executed upon the Monday following ; and this was 
aſſigned for Error, and the Judgment reverſed. So determined 
Trin. 3 Geo. 2. Peach verſus Paſcall, Vide 2 Salk. 626. Har- 
vey verſus Broad ; ibid. Daves verſus Salter. A Writ of En- 
quiry was returnable Tres Trin. which was Sunday, and the 
Writ was executed on the 14th which was Monday ; and 
upon Error being brought, Judgment was reverſed. Vide poſt. 


At the Jittings in C. B. at Guild-hall 
coram Robert Eyre Milite, inter 
Beck and Timbrell, 5 Geo. II. 


C TION for Goods ſold and delivered, c. the Defen- 


dant, in Diſcharge of the Debt, offered to give in Evi- Action for 


Goods ſold 


and deliver'd; Defendant offcred a Bond for Performance of Coyenants in Evidence. 


dence 


GO Caſes in B. R. &c. 5 Geo. Il. 


dence a Bond for Performance of Covenants, and relied upon 
the 2 Geo. 2. C. 22. Sed per E. C. J. This Statute does not 


extend to Debts of that Nature, viz. to Bonds for Perfor- 
mance of Covenants upon Condition, Oc. but only to unn⁰ẽjů Bal 
Promiſes upon ſimple Cuntract, or to Debts upon Bond for 
Money abſolmely ; for the Act does not intend that the Pe- 
nalty ſhall be given in Evidence, but the Principal only, with 
the Intereſt which is legally due upon ſuch Bonds. Vide Stat. 
2 Geb. 2. C. 22. ad pedem. Vide Bank of England verſus Mor- 
ris, ſaid there, Penalty was the Debt in Law. 


ds. 


Perry & al verſus Trefuſis, Term. 
Paſch. 5 Geo. II. B. R. 


C-4..3 R. F. Counſel moved to ſet aſide a Writ of Enquiry, 
e e Action in B. R. upon a ſtated Account, and Judgment 
Writ of En- pro Quer. On the 8th of February the Plaintiff gave No- 
quiry. tice to have a Writ of Enquiry executed on the 17th before 

the Sheriff, between the Hours of eleven and twelve, but before 
that Time applied to B. R. to have the Writ executed be- 
fore the Lord Chief Juſtice at the Sittings after Term; and 
obtained a Rule to ſhew Cauſe the next Day; the Day ſollorv- 
ing at two a Clock the Plaintiff ſerved Defendant with the 
Rule, but the Defendant, not having ſufficient Time to ſheco 
Cauſe, ſuffered the Rule to be made abſolutc, without” ma- 
king any Defence. The Sittings began 157% of February, 
and were adjourned to the 22d, when the Writ (Defendant 
not appearing) was executed before the Lord Chief Juſtice ex 
parte. Mr. F. Counſel inſiſted upon two Things, 1/7, That 
the Rule to have the Writ executed before his Lordſhip was 
gained by Surpriſe, Defendant not having ſufficient Time to 
make his Defence and ſhew Cauſe, Rule being ferved upon 
him only at 2 a Clock on the ſame Day it was made abſolute. 
2dly, That althò' the firſt Notice, to have the Writ executed 
before the Sheriff, was regular, yet the making Application 
to the Court to have it executed before his Lordſhip, was a 
IlVaiver of the Notice, and that freſh Notice bught to have 
been gicen; for in all Caſes upon Executions, upon Writs of 
Enquiry, eight Days Notice is neceſſary, and this Notice 4 
mult be excluſuve of one of the Days, and inclufice of the 
other; whereas in the prafent Caſe, from the Time of ſer— C 
ving the Rule, both the Days are incluſive, and ſo the No- 

tice irregular. 
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| Caſes in B. R. &c. 5 Ek © 


To this it was anſwered and reſolved per Cur' That the 


firſt Notice of executing the Mit of Enquiry before the She- 


riff being regular, the Application to the Court was 20 Maiger 
of the Notice; nor was it neceſſary to give freſh Notice, or 
appoint any particular Hour for the executing it; the Court 
in theſe Caſes take their own Time, and execute it when 
they think proper within the Sittings. This can be no Sur- 
prize upon the Defendant, he having had regular Notice of 
exccnting the Veit before the Sheriff ; and he likewiſe had No- 
tice before the Motion, that the Court wonld be moved to have 
it executed before his Lordſhip; ſo that altho' the Rule was 
only ſerved upon the Defendant at two a Clock, being the 
Day the Rule was made abſolute, yet it could be uo Surprize, 
becauſe he had Time before the Service of the Rule, and ſuf- 
ficient Notice to prepare himfelf to ſhew Canfſe, 


Anonymus, Term. Paſch. 5 Geo. II. 
T7429. 8. 


ER Cur: The Court made a general Rule, viz. That ( 8. ) 

where any Perſon moves for an Information, and has a General 
Rule niſi, of, upon ſhewing Cauſe, that Rule is diſcharged, _ 
the Party who made the Motion all pay Cofts : Note; 
This Rule was never ſtrictly followed, but always held diſ- 


CYENLONAT)'. 


Lampen and Hatch, Paſch. 5 Geo. II. 
B. N. 


CTION r Mords; Judgment by Default; Mrit of ( 9.) 
Enquiry executed; 10s. Damages given, and 131. Coſts Action for 
de incremento; whereas by 21 Jac. 1. c. 16 there ſhall be n more Words; 
: Judgment 
Cofts than Damages, when the Damages are nuder 405. by Default. 
Plaintiff moved that the Judgment might be reverſed for this 
Error. The Defendant prayed it might be reverſed in Part 
only ; viz. as to Coſts, but that it might ſtand as to the Da- 
mages. 
Sed per Cur: The Judgment is intire, and muſt be re- 
verſed in toto. 


Knock 


r 
"© 25 W 


—— 


62 Caſes in B. R. &c. 5 Geo. II 


Knock ver. Wilkins, Paſch. 5 Geo. II. 
| B. R. 


( 10. ) CTION of Aſſault and Battery ; Plaintiff gave Notice 
Aflault and of 'Trial but did not proceed ; Coſts were taxed by the 
Battery. Maſter, and before Payment the Plaintiff brought a freſh 

Action. Mr. H. Counſel moved that all Proceedings might 
1 till the Plaintiff had paid the Cofts of the farſt 
Action. | 

Cur': Yon may have an Attachment for the Contempt, but 
we never ſtop Proceedings in theſe Caſes, except in Ejetment, 


Whithall verſus Sir Geo. Saunders & 
al, Paſch. 5 Geo. II. B. R. 


(11. ) FN a Trial at Bar in B. R. upon an Iſſue directed out of 
Evicence of Chancery, to find who was Heir to Sir Thomas Coleby de- 
nied, be ccaſed; A. B. being ſworn, it was objected there, ſhe could 
_ the not be an Evidence in this Cauſe, becauſe her Husband had 

usband - . 
might re- already received a Bond of zo l. and was to be paid 201. 
ceive Advan- re, if the Determination of that Canſe went in Favour of 
rage thereby. he Party who had ſummoned him to give in Evidence. The 

Court doubted, whether this was a ſufficient Objection to de- 
ſtroy her Teſtimony; and the Cam Scac' being at that Time 
ſitting, Mr. Juſtice L. being the puiſne Judge, went up into 
the Exchequer Court to ask the Opinions of the Barons in 
this Point of Evidence; who were all unanimous of Opinion, 
that ſhe could not be examined as a IVitneſs ; and accordingly 


ſhe was put by, and her Evidence rejected. 


Petty verſus Hutty, Paſch. 5 Geo. II. 
B. 


0 12.) Sci Fa being brought to revive a Writ of Error upon 
pc ap a Judgment in the Mar/halſea Court; Mr. P. Counſel, 


Writ, be- Moved to quaſh the Writ, becauſe it was not made returnable 

cauſe not at a Day certain, and cited the Caſe of Eden verſus Ville 

returnable 2 h — F 5 . . 5 

at a certain Paſch. 12 Geo. 1. Sci' Fac' 70 reotve 4 IWrit of Error upon a 

Day, Judgment in C. B. and the Sci” Fac' was quaſhed upon Mo- 
tion; becauſe not returnable at a Day certain. 
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Caſes in B. R. &c. 5 Geo. II. 63 


To this it was anſwered by Mr. M. Counſel, that when 
the Proceedings are by Proceſs upon Bill of Middleſex, the 
Writ is always made returnable upon a Day certain, and 
therefore the Sci Fac muſt purſue the original Proceſs; and 
this was the Reaſon, that in the Caſe of Eden verſus Mille 
the Sci' Fac' was quaſbed; but the Practice of Proceedings 


in the Marſhalſea and other inferior Courts is otherwiſe ; the 


Writ there is always returnable generally at the next Court ; 
and the Scire Facias in this Caſe purſues the original Pro- 
ceſs, which is ſufficient. And the Court for this Reaſon held 
the Sci Fac well enough. 


The King verſus Walbourne, Paſch. 
5 Geo. II. B. R. 


R. 4. Counſel, moved for an Information for not re- ( 13.) 

. pairing the Highway; an Indictment had been brought, Motion for 
but the Grand Jury refuſed to find it; and an Affidavit being _— Bs 
made of this Matter, and that the Way was founderous and repairing the 


out of Repair, The Court made a Rule to ſhew Cane, Highway. 


Billingſley verſus Trapps, Paſch. 
6 Gen. 11. B.A. 


PON a ſpecial Capins the Defendant craved Oyer of ( 14. ) 
the Original, which was teſted in the Vacation, whereas el gp a ſpe- 
the ſpecial Capias bore Tefte the Term preceding; the Ori- che pat. 
ginal is the firſt Proceſs that ought to iſſue out, and is what dant eraved 
warrants the Procecdings upon the Capias ; ſo that it is repug- 915 8 
. 8 g1nal. 

nant that the Capias ſhould bear Teſte precedent to the Origi- 
nal, and for this Reaſon Mr. S. Counſel moved, that the Plain- 
tiff might give Oyer of ſuch an Original as could warrant 
the Proceedings upon the Capias, and that the Defendant 
might have Jour Days Time to plead. 

Mr. F. Counſel anſwered, that the Capias was only to bring 
the Party into Court, and that after Appearance it was of 20 
farther Uſe, but was out of the Queſtion ; that from the 
Neceſſity of the Thing, the Capias muſt in this Caſe be 
teſted before the Original. An Original, tho it be taken out 
in the Vacation, yet bears teſte from that Time only ; but it 
is otherwije in a Capias, which only can Iſſue ont in Term: 
tine; and therefore, from the Neceflity of the Thing, muſt 
bear Te/te, (when it is taken out in the Vacation,) as if 1 og 
iſluc 
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7 
Motion for 
full Cofts, 
and allewed 
on ſpecial 
Damages 
laid in the 
Declaration, 


iſſued the Term preceding; and cited the Cafe of 4nadrerrs 
and Diugley, Trin. 3 Geo. 2. B. R. which. was this: The 
Cauſe of Action aroſe in Facation, the Plaintiff took out a 
ſpecial Capias, which was teſted the preceding Term; and 
upon Motion to quaſh this Writ, the Court adjudged the Writ 
to be ell enough; otherwiſe the Plaintiff mult have ſtayed till 
the Term following, which would be inconvenient, for the 
T)efendant might in the Interim move off. 

'The Court refuſed to do any Thing in the preſent Caſe ; 
and ſaid, if the Plaintiff was irregular, the Defendant might 
rake what Advantage of it he thought proper. Vide poſt. 


Caſe 16. 


Roberts verſus Holywell, Paſch. 
F. 


N an Action for Mord the Plaintiff laid ſpecial Damages 
in the Declaration, cg. Loſs of Marriage; HFerditt for 
Plaintiff, and 20 5. Damages. 

Mr. G. Counſel moved that the Plaintiff might have her 7 
Coſts; for it is not the Horde, but the ſpecial Damages, which 
is the Cauſe of Action in this Caſe; and ſo it is held 1 Salk. 
206. Brown ver. Gibbons, Cro. Car. 140. Law ver. Harwood. 

D. Counſel cout. He admitted, that if the Judgment was 
Right, the Plaintiff muſt have , Coſts; but he moved in 
Arreſt of Judgment, that it is not any where alledged, that 
the Plaintiff was capable of contracting Marriage at the Time 
of making the Promiſe; and it appears by the Record, ſhe 
was a Widow at the Time of bringing the Action; ſo it may 


be that at the Time of the Promiſe ſhe was under Covertare. 
2d Objection, That there is 20 Colloquium of Marriage ſer 


forth ; and a Communication of Marriage cannot be intended, 


and therefore ſhe does not appear to have any Cauſe of Action. 
Cro. Car. 322, Brian verſus Cookinan, 1 Rol. Rep. 79. Hell 
verſus Fairee. 2 Bulſt. 276. 

Cur”: There is a Colloquium of Marriage ſufficiently ſet 
out in the Declaration; it is not necefſary for the Plaintiff 
to alledge ſhe was capable of Marriage; if it was otherwiſe, 
the Defendant might have proved it, and that would have 
been a proper Defence at the Trial; it is laid, per quod Ma- 
ritagium amifit, which could not be, had ſhe not been capable 


of Marriage; and the Plaintiff had full Coſts allowed. 


4 _ Billingſley 
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Billingſley verſus Trapps, 5 Geo. II. 
B. R. Vide ante. 


N an Action upon the Caſe Defendant pleaded, quod petit ( 16. ) 
auditum Breve de Capias, and then alledges, that the Ca- Plea. 
pias bore Teſte precedent to the Original, and before the Cauſe fac age 


of Action accrued. Mr. F. Counſel moved to ſet aſide this Plea, for want of 
becauſe there was 720 Afidavit to verify it; there is nothing of affidavir. 


this appears upon Record, it is Matter of Fact only, and rarer rl 
there ought to have been an Affidavit. Court, with 
Per Cur: The Plea muſt be ſet aſide with Coſts. Coſts, 


Throgmorton verſus Smith, 5 Geo. II. 
B. R. 


2 The Lefſor of the Plaintiff being an Infant, ( 17. ) 
S. Counſel moved that he ſhould be compelled by Rule Ejectment. 
of Court to appoint a Leſſee who might be reſponſible for the 
Coſts, if the Plaintiff was nonſuited, or a Verdict found for the 
Defendant. The Leſſor is an Infant, and cannot bind himſelf 

in common Rule ; it is reaſonable therefore he ſhould nominate 

ſuch a Leſſee as can. In the Caſe of Noke and Windbam, Paſch. 

12 Geo. 1. the Detendant moved for a Trial at Bar, and the 

Leſſor of the Plaintiff, being an Infant, ſhould appoint ſuch 

a Leſſee as might be liable; and the Court made a Rule ac- 

cordingly. In an Action Oui tam the Court will ſtay Pro- 

ceedings till it appears who is the Proſecutor ; and cited a 

Caſe, wherein he moved to have Proceedings ſtayed till it 

E was known who was the Proſecutor ; and it being alledged 

E that the Proſecutor was in Raſta, the Court made a Ralle, 

4 that all Proceedings ſhould be ſtayed till the Proſecutor re- 
turned, unleſs he ſhould find a ſubſtantial Perſon to give Se- 
curity for Payment of Coſts, if the Defendant had a Verdict. 

A. Counſel cont: In Ejectment an Infant may make a 
Leaſe. 2 Leon. 217. 3 Keb. 347. And it Judgment goes 
againſt the Plaintiff, a common Rule, which is always given 

in theſe Caſes, will bind him. | 

L. Juſt. In the Caſe of Noke and Windbam the Court 
held, that the Infant ſhould nominate a Leſſee who ſhould 
be reſponſible; and by Conſent of both Parties the Father of 
tho Leſſee was appointed. And in the principal Caſe the 

"© Court 
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Caſes in Þ. R. &c. 5 Geo. II. 


Court now made the ſame Rule, ↄig. That the Infant ſhould 


nominate a Leſſee who might be reſponſible. 
Upon the Day of ſhewing Cauſe the Infant agreed to no- 


minate his Mother the Leſſee, who entred accordingly into the 
common Rule to pay Coſts, (5c. 


Cowell ver. Waller, Paſch. 5 Geo. II. 
B. R. Vide poſt. 


( 18. ) R. MN. Counſel moved to ſhew Cauſe why an Attachment 
3 ſhould not go againſt the Defendant for not obeying an 


why an At- Award which had been a Rule of Court. And his Objection 


tachment was, that there was 20 Affrdavit made to verify a Breach of 


2 not the Award; in the Caſe of the King and Whiting, the Court 
would not ſuffer the 4firmation of a Onaker to be read in 
Court, in order to ground an Attachment upon it. To this it 
was anſwered, there the Foundation of the Caſe was Crimi- 
nal, and Onakers are precluded by the Act to give Evidence 
in Criminal Caſes. In the Caſe of one Caſper, an Attach- 
ment was grounded upon the Affirmation of a Onaker ; vide 
7 8 V. z. c. 34. Any Quaker, who ſhall be required on any 
lawful Occaſion to take an Oath, ſhall, inſtead of the uſual 
Form, be permitted to make his ſolemm Afarmativn 
The Court ſeemed to be of this Opiuiou. But the Rule 
was enlarged. 


Mainard verſus Harvey, 5 Geo. II. 
B. K. Vide poſt Caſe 22. 


( 19. ) GWE Facias to revive a Judgment; Defendant pleaded, 

8 * that the Plaintiff had ah eady executed 0 Ca” $a. This 

Judgment. being a ſham Plea to prevent Exccuticn, the Plaintiff moved 
to have Oyer of the Ca' Sa, and cited a Caſe in Carth. 453. 
Shew Cauſe. 


Davies verſus Stokes, 5 Geo. II. B. R. 


0 20. Frauen in Ejectment; Defendant brought Error. F. Coun- 
Een 8 ſel moved, that he might enter into Further Recognizance; 
Defendan: An Atidavit being made of the Value of the Eſtate, and like- 
vrought Er- eve that he might find other Sureties, he himſelf being poor 

and inſolvent, 


4 Mr. 
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Mr. P. Counſel : Defendant muſt enter into further Recog- 
nizance; but the Words of the Act are expreſs, that the Mrit 
ſhall be allowed upon his own Security; vide 16 & 17 Car. 
2. H. 1, 3. the Words are, I Mrits of Error to be brought 
upon any JTudement in Ejectment, no Execution ſhall be there- 
by flayed, unleſs the Plaintiff in Error be bound, &c. and fo 
it was adjudged Mich. 2 Ceo. 1. Barlace verſus Baker. And of 
this Opinion was the Court. But Mr. P. Counſel defired Time 
to anſwer the Affidavit, as to the Value of the Eſtate; and 


a Rule was made accordingly. 


t 


Moore verſus Ifles, 5 Geo. II. B. N. 


ACTION of Debt upon Bond againſt an Heir, who (21. 
pleaded Tnfancy in Bar, and that the Parol might Debe upon 


ond againſt 
demur. an Heir, who 


Mr. B. Counſel moved to ſet aſide this Plea, becauſe it was pleaded In- 
not verified by Affidavit. But the Court denied the Motion, f*ncy in Bar. 


and ſaid an Affidavit was not neceſſary. 


Mainard verſus Harvey, 5 Geo. II. 
B. R. Vide ante Caſe 19. 


ULE to fhew Canſe why the Plaintiff ſhould not have C 22. ) 
Oyer of a Ca' Sa, which cas pleaded in Bar to a Sci' Rvlero _ 
Fac', Gc. The Court now diſcharged this Rule, and ſaid, the p1,;nis ? 
Plaintift might plead N tie Record; the Caſe of Theobald ſhould not 
verſus Long, in Carthew's Rep. 453. was in Abatement only ; * N 
X X . a Ca Sa. 
when Defendant pleads in Bar a Fudzment of this Court, he 
muſt give the Plaintiff a Note of the Roll, and of the Term, 


Gc. but this is zever done upon a Capias ad Satisfaciendum. 


Millet verſus Finder & al, Paſch. 
© 0200. 11. B. KN. 


CT Fac' againſt Bail; and upon the Day that the Proceſs {( 23. ) 
was returnable, but after the Court was up, they offered Sine facia 
to ſurrender the Principal; but Plaintiff refuſed to receive Sint Bail, 
him, and proceeded upon the Sci Fac'. Mr. D. Counſel obtained 
a Rule, to ſhew Cauſe why the Sc Fac ſhould not be {ct 


aſide upon Surrender of the Principal, 
Mr, 


7 


68 Caſes in B. R. &c. 5 Geo. II. 


Mr. &. Counſel inſiſted, that regularly the Principal ozght to 
be ſurrendered upon the Return of the Ca Sa, but through the 
Indulgence of the Court, the Bail had Time given them to 
bring him in at any Time before the Return of the Scire Fa- 
cias, and had ſo far indulged them, that if he was brought in 
pon the Return-day ſedente Cur, the Court would receive 
him; but if the Principal died before that Day, it was at 
the Peril of the Bail, and they are in that Caſe chargeable. 
It was objected, that the Plaintiff had not given the Bail 
four Days Notice; but it was anſwered, that , the Sci' Fac' 
lie in the Office four Days before the Return, it is ſufficient 
to give Notice on the ſame Tay, and ſo it hath been deter- 
mined upon ſolemn Argument. 

And the Rule was diſcharged per Cur; for the Principal 


muſt be ſurrendered before the Court is up. 


Forreſt ver. Bennett, Paſch. 5 Geo. II. 
B. R. 


(24. CTION Yi tam, Gc. Mr. V. Counſel moved for Coſts 
N for for an Irregular Countermand in a popular Action, and 
rerrepular inſiſted, that tero Days was not ſufficient in this Caſe, it being 


Counter- diſtinguiſhed from the common: Caſe by the Statute. Vide 18 El. 
mand. Shew Cauſe. Note; The Rule was made abſolute without 


ſhewing Cauſe. 


Lord Cadogan verſus Cotes, Paſch. 
& Geo. II. B. R. 


1 25: ) Je&ment, upon Condition of Re-entry for Non-payment 
PATE of Rent. Judgment being now moved for againſt the 
caſual Ejector, it was objetted, that the late Act of Parlia- 

ment requires Affdavits to be made that Rent was in Ar- 

rear. His Lordſhip inſiſted, (being a Peer,) an Afidavit upon 

Honour ought to be taken ; but afterwards ſubmitted to make 
Affidavit up- it apon Oath, ſalvo ſemper Privilegio. Lord Conningesby's 
on Fonour Caſe was remembered, where Affidavit upon Honour was refu- 


refuſed. 
_ "Ou ſed by the Court in Lord Chief Juſtice Prat Time, 


4 95 Term. 


o - 
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Term. Trin. 5 Geo. II. 1532. B. N. 
The King verſus Lowfield. 


Rule was made for the Defendant to pay Coſts for not (C 26. ) 
going on to Trial upon an Indictment, & c. Upon ſhew- Sade for pay 
ing Cauſe the Caſe appeared to be this: The Defendant, going on to 
upom Application to the Court, obtained a Rule for a ſpecial Trial upon 
Fury, and brought down the Record in order to proceed to OO 
Trial, but eleven of the ſpecial Fury only appeared; the De- 
Fendant had likewiſe obtained a Warrant from the Attorney 
General for a Tales, provided there ſhould be defectus Jura- 
torum, which he produced in Court, but did not pray a 
Tales; and it was under theſe Circumſtances that the Coſts 
were moved for againſt him. Fs 

Mr. F. Counſel: 'There appears no Foundation for the Mo- 
E: tion, the Defendant hath done every Thing that was Incum- 
i bent for him to do; he hath brought down the Record, and 
3 produced in Court the Warrant for a Tales; if the Proſecutor 
3 was willing to go to Trial, why did not he move for a Tales? 
Y The Court *never grant a Tales ex officio, notwithſtanding 
B there is a Warrant, if there was a Neceſſity for a Trial, it is 
1 as incumbent upon the Proſecutor equally with the Defen- 
| 3 dant to pray a Tales; the Warrant was produced, and he 
. might have had the Benefit of it; but the Truth is, both Par- 
ties refuſed. 

The Court ſaid it was the Plaintiff's own Fault he did not 
proceed to Trial, and ſo diſcharged the Rule. 


Doyley verſus Daniel, Trin. 5 Geo. II. = 
B | 


C'TION in Aſumpſit for Buſineſs done as an Attorney, ( 21. ) 

aud the Venue laid in Norfolk. A Rule was made to Afton in 4/- 
change the Venue to Ffſex. S. Counſel moved to diſcharge 7?" N. 
this Rule, and to change the Venue to Middleſex or London, folk, Rule to 
upon Afndavit that this was for Buſineſs done as Agent to an ang = 
Attorney, and that moſt of this Buſineſs was performed in ks, . has 1 
London or Middleſex; and undertook to give material Evi- 
dence in which ever of theſe Places the Venue ſhould be 


changed. 
T | = Cur”: 


10 Caſes in B. R. &c. 5 Geo. II. 


Cur': The proper Motion will be for the Plaintiff to amend 
his Declaration upon Payment of Coſts, and then he may lay 
his Venue as he pleaſes. And a Rule was made accordingly. 


— 


—— 


Bird ver. Smith, Trin. 5 Geo. II. B. R. 


( 28.) CTION was brought by an Admiuiſtrator, who after= 
Action by wards diſcontinued his Action without Payment of Coſts, 
ddr dic. by Leave of the Court; the Adminiſtrator afterwards brought a 
nued, who Feb Action, which was grounded upon the ſame Canſe of Action. 
afterward And now Mr. S. Counſel moved to ſtay Proceedings in the ſecond 
Peta gien. Action, till the Adminiſtrator had paid the Coſts of the firſt. 
Sr. If the Court will put no Reſtraint upon Executors and Ad- 

miniſtrators in Affairs of this Nature, it gives them a great 
Latitude of being vexatious; they may diſcontinue Action 
upon Action, and yet the Party is without Remedy or Redreſs. 


But the Court refuſed the Motion, and ſaid they would put no 


Terms upon Executors or Adminiſtrators ; if they are nonſuit- © 


ed, or a Verdict goes againſt them, they pay no Coſts. 


Cowell ver. Waller, Trin. 5 Geo. II. 
B. R. Vide ante Caſe 18. 


( 29.) Counſel moved to ſhew Canſe why an Attachment ſhould 
Award. * r20t go againſt the Defendant for not performing an 
tg oe Award which had been made a Rule of Court. 'The Parties 
why an At- entered into Bonds of Arbitration to ſubmit all Controverſies 
pn wig to Arbitrators, who had Time given them till the 177% of 
10uld not N 

20 apainſt January to make an Award, and if they could not agree to 
the Deſen- determine Matters by that Time, then a Power to chuſe an 
Gant for net Umpire, who was to make his Linpirage on or before the 21 

performing | ; : . 
an Award, Febr. On the 14 Jan. which was before the Determination 
of the Power of Arbitration by Proceſs of 'Time, they choſe an 
Umpire, who likewiſe made his Umpirage before the 17 Far. 
which was the Time limited for the Arbitrators to make the 
Award in. The chief Objection to the Award it ſelf was, 
that altho* the Arbitrators might chuſe an Umpire before 17h 
of Fanuary, yet that Umpire could not make an Umpirage 
before that Time; becanſe the Chuſiug the Umpire did not 
abſolutely determine their Authority, but they had ftill a 
Power left in them to make an Award ; fo that here are two 
concurring Juriſdictions cxiſting at the ſame Time, which is 
abfurd ; and it was adjudged in 1 Leoing 3e2, Donowin ver- 
2 ſus 
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Caſes in B. R. &c. 5 Geo. II. 
ſus Maſcall, and in Raym. 206. that the Umpirage is in this 
Caſe void; for tho' the Arbitrators may chuſe an Umpire at 
any Time during the Continuance of their Power, yet the 
Umpire cannot act till the Arbitrator's Time is expired; he 
likewiſe cited the Caſe of Reynolds verſus Gray, 1 Salk. 70 
F where it is held by Holt C. J. that if the Arbitrators chuſe an 
3 Umpire before the Tinte allowed for their Award be expired, 
it is ipſo fatto void, tho' they abſolutely reſolve to make no 
Award themſelves. 

Counſel on the ſame Side objeted, that an Attachment 
ought not to go; becauſe it does not appear by Affidavit when 
1 the Umpirage was executed ; it is only alledged he made an 
# Umpirage oz ſuch a Day, and that the ſame was ſigned, 
; ſealed and delivered, but it does not appear when; ſo that it 


— — 


. 
YA — 


#s probable that it might be executed after the Time limited 
by the Submiſſion, and antedated to bring it within the Time, 
and make the Award good; and therefore in the Caſe of an 
Attachment it is neceſſary to verify by Affidavit, that the A. 
ward was made within the Time, and executed likewiſe ; and 
of this Opinion was the whole Court. But as to the Validity 
of the Umpirage it ſelf, 

Raymond C. J. ſaid, he thought that it was well enough; 
for altho' the Arbitrators did chuſe an Umpire, who likewiſe 
made an Umpirage before the Time allowed for the Award 
was expired, yet he held the Umpirage good, becauſe the 
Arbitrators had determined their Power by chuſins an Umpire; 
and fo is Mitchell and Harris's Caſe, 1 Salk. 71. Tho. Jones 

167. 1 Roll. Mr. 262. Here are in this Caſe two diſtinct Powers 
given to the Arbitrators, £72, either to make an Award on or 
before the 17th of Zannary, or to chuſe an Umpire; and there- 
fore, when the Arbitrators have once choſen an Umpire, that 
is an Exccution of their Power, and determines their Au- 
thority ; and of this Opinion were Page and Probyr Juſtices ; 
but they gave no abſolute Opinion in this Point, becauſe the 
Rule was diſcharged for the Defctt in the Afhdavit. 
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Perry verſus Perry, Trin. 5 Geo. II. 
B. 


CTION for Words which were in themſelves actionable, ( 49. ) 

and ſpecial Damages laid in the Declaration ; upon Action for 

Not guilty pleaded, and Verdict for the Plaintiff, and 5 . e 4. 

Damages, Mr. Serjeant B. moved for Coſts de incremeuto, le laid. 
becauſe ſpecial Damages are laid in the Declaration, and ſo 
the Statute does not extend to this Caſe, In the Caſe of Phillip 
verſus 


— 


72 


Caſes in B. R. &c. 5 Geo. II. 


ER 
Action of 
falſe Impri- 
ſon ment; 
Defendant 
prayed 


verſus Smith, Trin. 11 Geo. 1. Action was brought againſt 
Defendant for ſpeaking ſcandalous Words of the Plaintiff, 
and charging him and others with ſtealing his Cocks and 
Hens, and ſpecial Damages were likewiſe laid in the Decla- 
ration; a Verdict was found for the Plaintiff, and notwith- 
ſtanding the Damages were under 40 5. yet the Court award- 


ed Cofts de incremento. : 
Cur': The Words, as they are laid in the Declaration in 
this Caſe are in themſelves actionable, and the ſpecial Da- 


mages are only Matter of Aggravation. It is alledged in this 
Caſe, that the Defendant ſpoke ſuch and ſuch Words, per quod 


the Plainiiff loſt his Cuſtomers ; the ſpecial Damages, as they 
are here alledged, are not actionable; for an Action will not 


lie for loſing a Man his Cuſtom; and therefore the Da- 


mages muſt be given in the Caſe upon the Mord themſelves. 
In the Caſe of Phillips and Smith there were two diſtinct 


Cauſes of Action, and the ſpecial Damages were as «ell ac- 
tionable as the Morde, and that was the Reaſon that All Cofts 


were given in that Caſe. Vide 1 Salk. 206. Brown and Gib- 


bons. Action for ſlanderous Words ſpoken by his Wife, is. 
that ſhe was a Whore, per quod he loſt ſuch and ſuch Cy- 
ſtomers; Verdict for the Plaintift, and Damages under 405. 
and the Queſtion was, whether the Plaintiff could have full 
Coſts, notwithſtanding 21 Fac. I. c. 16. Et per Cur: The 
Plaintiff ſhall have his full Coſts; for it is not the Words 
but the ſpecial Damages which is the Cauſe of Action; ſo 
held Cro. Car. 140. Law and Harwood, Paſch. 5 Geo. 2. Ro- 


berts verſus Hollycvell, quod videas ante Cale 15. 


Hutchins verſus Molting, Trin. 
5 Geo. II. B. K. 


N Action of falſe Impriſonment. Defendant prayed Leave 

to plead double, viz. Not guiliy; and a Warrant under 

the Hand and Seal of a Fuſtice of Peace in America, who 
committed him for a Miſdemeanor. It was objected, that 
theſe Pleas were contradictory; but the Court over- ruled the 


Leave t „ ; a : . 
plead double. Objection; and ſaid, in Replevin the Defendant may plead in 


Avorry aud Non Capit; and ſo granted the Motion. 
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Hoare verſus Gates, Trin. 5 Geo. II. 
B. R. Vide poſtea, Hill. 5 Geo. II. 


A Suri Defendant pleaded wor Afſumpſit, and non A,, ( 32. ) 
ſumpſit infra ſex annos. Plaintift replies, that in ſuch Nw aſumpſet 


a Term he took out a Bill of Middleſex, and then avers, quod —— 
cauſa actionis accrevit infra ſex annos ante proſecutionem Bille 
preditf. The Defendant rejoins, and ſays, that the Bill of 
Middleſex was taken out poſt clauſum Termini; and altho' 
Bills that iſſue out in the Vacation are entred as of the Term 
preceding, yet in ret weritate the Bill of Middleſex iſſued out 
poſt clauſum Termini, viz. on ſuch a Day, and concludes quod 
cauſa actionis non accrevit, &c. To this the Plaintiff de— 
murred ; and on Demurrer the ſingle Queſtion was, whether 
this is a good Averment. 

Mr. D. Counſel inſiſted, that the Party is eſtopped to aver, 
that the Bill of Middleſex iſſued at any other Time than 
that on which it was entred; and cited 1 Lutw. 333, 334- 


Aldworth verſus Hutchinſon. 1 Sid. 271. Baily verſus Bun- 


ning. A H' Fa' was ſued out Teſte 4 Funii; 6 Funii he to 
whom the Goods belonged became a Bankrupt, and the Jury 
moreover found, that the ſaid Writ of F;' Fa' was made out 
the 11 Junii, and executed the 14th. All this Matter being 
returned upon a ſpecial Order, the Queſtion was, whether the 
Goods were liable to the Execution from the Tefte, or from 
the Time that the F Fa was actually ſued out; and the 
Court was of Opinion, that the Goods were liable from the 
Time of the Tefte of the Fi Fa; and that from thence it 
ſhall be ſaid emaratio Brevis, and altho' in Fact it did iſſue 
at another Time. 

Mr. D. Counſel cont”: There is a Difference between a Bill 
of Middleſex or Latitar, and any other Writ, for that a Bill 
of Midalefex or Latitat may be ſued out before the Cauſe of 
Action; and it hath been ſo held not only upon Motion, but 
upon ſpecial Demurrer. Cro. Eliz. 561. and ſuch an Averment 
is not inconſiſtent with the Courſe of Proceedings. Cro. Eliz. 
264. 1 Rol. Abr. 538. 2 Keb. 173, 198. 3 Keb. 212. Jhat is 
done in Vacation is ſuppoſed to be done in the precedin 
Term. But the Queſtion is, whether the Suppoſition is ſo 
ſtrong that it will admit of no Averment to the contrary. 
The Court gave no Judgment, but adjourned it to a ſecond 
Argument. 
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In the Common Pleas. 
Kemiſh verſus Betſon, Trin. 5 Geo. II. 


6486. R Eſolved per totam Cur: here the Party will take the 
Mutual „. IN Benefit of 2 Geo. 2. c. 22. by pleading in Bar, or giving 
vidence muſt Mutual Debts in Foidence, &c. they muſt be Debts of the 
be of the {ame Nature and Degree, otherwiſe in the Caſe of an Execu- 


fame Degrees 4% it Might wore a Devaſtavit. 


C. 


Traverſe ver. Wood, Trin. 5 Geo. II. 
BN. 


( 34. ) HERE a lrit of Error it brought, and Rule is 

Error. made to aſſign Errors, if Notice is hung up in the 
Office, and Plaintiff in Error does not aſſian Error, Defen- 
dant may come and pray a ſecond Rule, and if the Plaintiff 
does not then aſſign Error, he fhall be nonproſ d; and ſo it 
was agreed upon Mr. W.s Motion, which was upon a Ihrit of 
Error out of Ireland, an Afidavit being made that the Defen-- 
dant did not know who was Attorney in the Cauſe, and that the 
firſt Rule was hung up in the Office, unleſs the Plaintiff a(- 
fign Error in a Mech Time. 


Twiſſeton ver. Duell, Trin. 5 Geo. II. 
B. R. | 


( 35.) UL to quaſh a Scire Facias, becanſe there were not Hf. 
Rule ro teen Days between the Teſte and Return. Mr. A. Counſel 
| ron bs“ moved to diſcharge the Rule, and relied upon the 16 Car. 1. 
cauſe there C. 6. H. 1, 7. that the Return is aided by the Statute, which 
mor ans fi- expreſly provides, that the Return fhall be good notwithſtand- 
berween the 720 there be not fifteen Days between the Quarto die and the 
Tefe and Return. And Mr. T. and Mr. D. Counſel ſaid, that fo it 
Return. was objected in two Caſes in which they were Counſel; and 

therefore the Court diſcharged the Rule. 
Raymond C. J. took Notice, that there was a Miſtake iu 
the Att, and that the Return-day, which is there called Cra- 


ſtino Aſcenſionis Dom', u have been Craſtino Trinitatis. 


a Talland 


— 


. 
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Talland ver. Warren, Trin. 5 Geo. II. 
B. R. 


; C'TION of Debt upon Bond payable 11 June. Defen- ( 36. ) 
A dant pleads Payment upon the 1oth, upon which Iſſue Action of 

was joined, and Verdict for the Plaintiff, er 4 
F H. Counſel moved in Arreſt of Judgment, that this was a pleads Pay- 
4 bad Iſſue notwithſtanding it was found for the Plaintiff, for went. 
5 it may be true, that he did not pay it on the 10th, and yet 
= the Money might be paid upon the 11th. Vide Cro. Jac. 434. 
1 Holms and Brochet. | 

ET R. Counſel cout: The Iſſue is, that the Money was paid 

ante diem exhibitionts Bills, ſcil. on the 11th of Zune, if 

the ſcil. be rejected the Iflue is good after Verdict; and of 

this Opinion was the Court, being aided by the Statute 4 G 

5 Anne, c. 16. which enacts, that Payment ante diem ſhall be 


deemed Payment ad diem, 


Oldham verſus Lack, Trin. 5 Geo. II. 
. 


CTION of Aſſault and Battery. Defendant pleaded, ( 37.) 
that he lived in the County Palatine of Chefter, which Aſſault and 
he pleaded to the Juriſdiction of this Court; and it was now Pefendaat 
moved to ſet aſide this Plea for Want of an Affidapit to verify, pleaded he 
c. It appeared only to be the Miſtake of the Attorney's eee 
Clerk, who had an Affidavit but did not annex it to the Plea; latine of 
and Mr. . Counſel inſiſted, that a ſubſequent Affidavit might Cheſter- 
ſupply this Defett ; and cited the Caſe of Solennes verſus Bu- 

5 dan, Mich. 1 Geo. 2. Action againſt a Woman who pleaded 
5 Coverture ; Plaintiff moved to ſet aſide this Plea for J/ant of 
L an Affidavit ; Detendant came afterwards and produced an 
Abidavit, that in a Letter of Attorney then in the Hands of 
the Plaintiff's Attorney, one B. was mentioned as Husband 
to the Defendant ; and this Affidavit was allowed, and the 
Plea held good; but the Reaſon was, becauſe it appeared 
from the Plaintiff's own Confeſſion, that the Defendant was 
under Coverture, and ſo no Occaſion for Defendant to verify 
it by Affidavit; but otherwiſe an Affidavit had been neceſſary, 


and ſo it is in the preſent Caſe; and therefore the Plea wa; 
ſer aſide. | _ 
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The King verſus Franklin, Term. 
Hill. 5 Geo. II. 1731. B. R. Vide poſt 
Caſe 39, 40. 


( 38. ) Ranklin eas convicted upon an Information for publiſhing 


Information 


for publiſh- 


a Libel againſt the Government ; and now Mr. B. Coun- 


ing a Libel. ſe] moved that the Proſecutor ſhould bring in the Polteo, 


and that the Fury Proceſs, &c. might be filed; and ſaid ſuch 
a Motion was granted in the King and Vard, and alſo in 
the Caſe of the King and Mright. | 
It was objected by the Court, upon the Information of 
Mr. M. that this was contrary to the Practice of the Court 
in theſe Caſes, to haſten and oblige the Crown to bring in 
the Poſtea upon Motion; and that the Defendant could not 
move in Arreſt of Fudgment till the Proſecutor had brought 
in the Poſtea and given a Rnle, &c. to the Defendant. | 
Mr. B. Counſel: There ſeems to me no Reaſon for ſuch 


a Practice: In all Caſes relating to the Revenue, Aſſiſe, &c. 


when the Crown is Proſecutor the Defendant upon Motion 
hath a Rule of Courſe to bring in the Poſtea; the ſame Rea- 
ſon in this Caſe, and ſtronger, for ſbould the Proſecutor re- 


fuſe to bring in the Poſtea, which perhaps may never be 


brought in at all, and ſo the Party be without Remedy. 
Rule per Cur, nif+. 

At another Day Mr. Attorney General came and Herred 
Cauſe; and alledged, that this Motion was contrary to Prac- 
tice; that there never was one Inſtance that the Poſtea was 
ever filed in theſe Caſes, but that it always remained in the 
Hands of the Clerk in Court; and that when it is brought 
into Court he Diſtringas i always annexed to it, and brought 


in along with it. The Defendant, if he pleaſes, may move 


to have the Poſtea brought in, which is the common Mo- 
tion in theſe Caſes in order to move in Arreſt of Judgment, 
It is impoſſible the Diſtriugas ſhould be filed, there being no 
File for that Purpoſe in the Crown-Office ; it is always an- 
nexed to the Poſtea, and cannot be ſeparated from it upon 
Motion. As to the Feuire he ſaid, that was filed before 
the Motion was made, and if the Defendant had any Objec- 
tion to that, it was open to his Inſpection. 

Mr. B. and Mr. F. Counſel cont': 1f the Poſtea and Diſtrin- 
gas are brought into Court it will anſwer our Purpoſe. Altho' 
the Diſtringas is annexed to the Poſtea upon the Return, 


and is brought into Court along with it, yct it is always 
I ſent 


— 
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ſent back again to be filed; for it is no Part of the Record, 
nor is it entred upon the Plea. | 

Cur: The Diſtringas cannot be filed, there is no File in 
the Office for that Purpoſe ; the Defendant after Conviction 
may come at any Time eithin the four firſt Days of the 
Term, and upon Motion oblige the Clerk in Court to attend 
and bring in the Poſtea, he is intitled to it de jure; and this 
is the conſtant Practice in theſe Caſes; and ſo made a Rule, 
that the Poſtea and Diftringas ſhould be brought into 
Court, and the Yenire filed. 


King verſus Franklin, Hill. 5 Geo. II. 
B. R. Vide ante Caſe 38. 


F being convicted upon an Information for Publiſh- 
ing a Libel, his Counſel moved to ſer afide the Perditt, 
the Trial being by a Fury who had no Authority; and objected, 
that a Rule being made in B. R. for a ſpecial Fury for the 
Trial, &c. the Sittings after Trinity Term expreſly, and he, 
being then not tried, could not afterwards be tried by the 
ſame Rule the Sittings after Michaelmas Term, but that a 
new Rule ſhould have been made by the Court, &c. and com- 
pared it to the Caſe of Layer, who, upon Motion to the 
Court to appoint a Day for Execution, a Rule was obtained, 
but at the Day of Execution was ſuſpended by his Majeſty. 
The. ſubſequent Term new Application was made to the 
Court, and a ſecond Day appointed, but his Majeſty was then 
pleaſed to grant a further Reprieve, which occaſioned a freſh 
Application, Gc. The ſame Reaſon for a new Rule in this 
Caſe; for the old Rule being ſpecial, and reſtrained to a 
particular Time by expreſs Words, viz. At the Sittinzs after 
Trinity Term, the Rule muſt expire with the Time, and 
therefore neceflary to have a freſh Rule. It was further ar- 
gued that this is the conſtant Practice in the Common Pleas, 
and that new Rules are always granted in Caſes of this Na- 
ture; but what was chiefly relied upon was the Statute of 
3 Geo. 2. for Regulation of Juries, which now inforced the 
Practice, and made it abſolutely neceſſary to have a freſh 

Rule. Jide the Statute. 
To theſe Objections the King's Counſel made three Anſwers. 
1ſt, That the Objection was made out of Time; 2dly, Be- 
fore the late Aft of Parliament there ewonld have been no 
Meight in the Objection; and 3dly, the late Act of Parlia- 
ment does not extend to the Crown, and ſo the Crown is not 
bound or precluded by it. As to the iſt it was inſiſted, 7 5 
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the Defendant was now too late to make any Challenge to 


the Array, for after a Challenge to the Poll, the Party is pre- 
cluded to his Challenge of the Array; and fo it is held in 1 
Taft. 15 8. and laid down there as a Maxim, that after Challenge 
to the Poll, there can be no Challenge to the Array; there 
is no Precedent to impeach this Maxim; the - Defendant in 
this Caſe falls within this Rule; he made his Challenge to 
Poll; and Captain J/ingfield was ſtruck off the Panel, and a 
Tales ſworn in bis Place; and ſo the Defendant is now too 
late to make Objections to the Array: Suppoſe a Rule is 
made for a ſpecial Jury, and the Parties proceed to Trial 
before a common Jury, the Verdi& afterwards ſhall not be 
impeached; for the Defendant muſt either make Challenge 
to the Array, or let Judgment go by Default; but if he ap- 
pears, and a Defence is made, he is by that precluded to 
make any Objection to the Jury afterwards; and ſo it was ad- 
judged 13 . 3. Anonymns Caſe, in an Action for IWords. 
2d, It was ſaid, that before the late Act of Parliament 
this Objection could be of no Weight; for before that Act 
the Authority of ſpecial Juries did not ariſe from the Rule 
of Court; for the Purpoſe of the Rule is only to have a fair 
Jury; and after that is once ſtruck, the Rule hath had its 
Effect, and then the Authority of the Jury ariſes from the 
King's Writ; for a Jury cannot be returned upon a Rule of 
Court, but upon the Diſſringas and Perire iſſuing to the 
Sheriff for that Purpoſe ; that Part of the Rule, which limits 
the Trial to a particular Time, can be of no Force; for 
after the Parties have been before the Maſter, and a fair and 
impartial Jury is ſtruck, that Jury is under the ſame Circum- 
ſtances, and their Authority of the ſame Nature with all com- 


mon Juries: Suppoſe this Rule had been limited to the firſt 


Sittings in Term, if the Cauſe be not then brought to Trial, 
would there be Occaſion for a new Rule to try it at the ſe- 
cond Sittings? it would be abfurd to imagine it? the ſame 
Reaſon when the Rule is for Trial after Term. In theſe 
Caſes a new Jury is never ſtruck, nor does a new Fenuire iſſue 
for that Purpoſe, Alia Diſtringas iſſues out; and the Con- 
tinuance is entred upon that; ſo the Trial is upon the old Ve- 
uire, and by the old Jury; pars ratione, when a Rule is 
made for a ſpecial Jury, and a Jury is ſtruck accordingly, tho' 
the Trial be not precifely at the Time limited by the Rule, 
yet the Authority of the Jury is continued upon the Alias Di- 


ſtriugas; and yet there is the ſame Reaſon for a new Jury 


as for a new Rule. It is impoſſible to have a Yenire de novo 
in this Caſe; for the Statute 7 & 8 V. z. which gives the new 
Venire, does not extend to the Crown ; and it is adjudged in 
2 Vent. 173. that a new Venire is Error; a fortiori if there 
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cannot be a Fenire de novo, there cannot be a Rule de 000; 
for the Court cannot make a Rule to have that particular 


Jury returned; for that would be in Effect for the Court to 


ſtrike the Jury; and tho' it is ſaid to be the Practice of the 


Common Pleas, yet the Practice of our Court is not the Prac- 


tice of another. But admitting this to be the Practice of 
the Common Pleas, yet the King is not included within that 
Practice, for it extends only to Civil Caſes. And when the 
general Words of an Act of Parliament do not extend to the 
Crown, the general Practice of a Court ſhall not? There are 
no negative Words in this Rule; and tho the Time is ſtrictly 
limited to the Sittings after Term, yet it cannot negatively 
be inferred from thence, that a Trial ſubſequent to that Time 
will be erroneous; and when no Inconvenience can ariſe to 
the Party by extending the old Rule to a further Day, there 
can be no Neceſſity for any freſh Application to the Court 
for a new one. In all Cafes upon Trials at Bar, where a 
Time certain is limited for the Trial, if at the Day there 
is a Defettus Furatorum, upon which the Trial is adjourned; 
yet there is never Application made to the Court for a new 
Trial at Bar de 2020, but a Decem Tales is awarded, and 
the Trial is had upon the old Rule; and yet in that Caſe 
the Jury is ſtruck in the ſame Manner as it is here, and fo 
falls within the ſame Reaſon. As to Layer's Caſe, where 
Rules de 7000 are granted for Execution, that Caſe makes 
nothing for them; for there the Sheriff 's Authority ariſes al- 
together from the Rule, and conſequently expires with it ; but 
in this Caſe the Authority of the Jury takes its Foundation 
from the King's Writ; and ſo long as the Writ continues in 
Force, ſo long the Authority of the Jury remains. There 
would therefore have been no Weight in this Objection be- 
fore the 3 Geo. 2. and what Alteration that will make in the 
preſent Caſe is proper for the Conſideration of the Court; 
which falls under the third Anſwer, 21g. that the Act of Par- 
liament does not extend to the Crown, and ſo the Crown 
is not bound or precluded by it. 

All Acts of Parliament that are made for the Eaſe of Ju- 
ries, and that preſcribe particular Methods for the Form of 
Proceeding to be obſerved between Plaintiff and Defendant, 
unleſs there are particular Words to extend thoſe Atts to the 
Crown, the Crown 1s not included within the general Mords; 
which is the Reaſon that the Stat. 7 & 8 . z. gives a new Fe- 
ire, does not extend to the Proſecutor when the Crown is con- 
cerned ; and yet it is expreſly enacted by that Statute, that if 
any Plaintiff or Demandant in any Cauſe depending in any 
of the Courts at Weſtminſter, which ſhall be at Iſſue, ſhall 


bring or ſue forth any Feuire factas, &c. in order to the T 1 
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of ſuch Iſſue at the Aſſiſes, and ſhall not then proceed to 
Trial, that the Plaintiff or Demandant, whenever he ſhall 
think fit to try the ſaid Ifſue, ſhall ſue forth a Pemire de 
noc; here the Words are as expreſs as poſſible; any Plain- 
tiff or Demandant cannot; yet becauſe there are no particu- 
lar Words to extend it to the Crown, no Fenuire de novo does 
ever iſſue at the Suit of the Crown. By 29 Car. 2. c. 3. Writs 
of Execution ſhall not bind the Property of the Goods, but 
from the Time the Mrit is delivered to the Sheriff; but in 
Exccution at the Suit of the Crown, their Property is always 
bound from the Teſte of the Mrit. In the Statute of Jeofails, 
Revenue Cauſes are expreſly mentioned, otherwiſe the Crown 
had not been included within thoſe Acts; the Statute 35 H. 8. 
c. 6. which gives a Tales de Circumſtantibus, does not extend 
to Juries impanelled to try Cauſes between the King and 
Party; and therefore by the 4 & 5 P. & M. c. 7. the Crown 
1s expreſly mentioned. In the Caſe of the King and Meredith, 
Tri. 13 V. z. upon an Information for Perjury, a Fenire fa- 
cias iſſued forth returnable Tres Trin. the then Attorney 
General died, and Sir Edward Northey ſucceeded him; the 
Cauſe did not come on to Trial, but Continuances were en— 
tred upon the Diſtringas for a Year; after Verdict it was ob- 
jected, that no Continuances were entred upon the Femre ; 
and yet the Court adjudged that Jury to be a ſufficient Jury. 
In the Exchequer there never iſſues a Penire; and the Reaſon 
of this Practice is obvious, for the Hat. 7 & 8 W. z. (which gives 
the new Fenire,) does not extend to the Crown; the Act of 
3 Geo. 2. is within the ſame Reaſon as theſe Caſes. There are 
no particular Words to extend it to the Crown; and it is 
impoſſible, from the Neceſſity of the Thing, that the Crown 
ſhould be included by it; for unleſs the Crown ſhould have 


a new FVenire, as hath been obſerved, they cannot have a 


new Rule; and the Crown cannot have a new FYenire, be- 
cauſe the Statute which gives the new Feuire does not ex- 
tend to the Crown; ergo, &c. But admitting the Crown to 
be included within the late Act, if it can have any Effect in 
the preſent Caſe, it will be in Favour of the Crown ; for by 
the expreſs Words of the Act, when a ſpecial Jury is once 
ſtruck and returned, the Cauſe muſt be tried by that Jury ; 
the Words are, Which firſt Fury ſo ftruck as aforeſaid ſhall be 
the Fury returned for the Trial of the ſaid Iſſue ; admitting 
therefore this Act to have any Weight in the preſent Queſtion, 
there could not have been a new Ferre ; the Cauſe mult 
have been tried by the ſame Jury which was firſt ſtruck and 
returned upon the old Rule. 
To theſe Anſwers the Defendant's Counſel replied, That it 
was not too late to make the Objections. Iꝝ Gardiner's Caſe, 


3 5 Rep, 
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5 Rep. 37. and in Cro. Car. 278. a Defence was made, and 
yet Objections were taken to the Ferdict, the one in Arreſt of 
Judgment, and the other in Error; and the Objection to both 
the Caſes were to the Panel of the Furors ; in Gardiner's Caſe 
tewenty-three Furors were only returned, of which twelve 
appeared and gave Verdict; and tho' it was adjudged, that 
this was remedied by 18 Eliz. c. 14. yet if it had not been 
for that Statute, Judgment would have been arreſted; in the 
other Caſe of Hues and Norton, in Cro. Car. 278. twenty- 
three Jurors only were returned upon the Feuire, and in the 
Habeas Corpora there were twenty-four, the laſt of which, 27g. 
IV. L. was not returned upon the Yerire, the whole twenty- 
four being returned by Diſtringas, twelve of them were 
| ſworn, whereof the ſaid „. L. was one; and after Verdict 
this was held to be a manifeſt Error. The Objection in the 
preſent Caſe is to the Panel of the Jurors, there ought to have 
| been forty-eight returned, whereas twenty-four. have only beer 
returned ; which is as manifeſt an Frror in ſpecial Faries, as 
where twenty-three only were returned upon common Juries; 
ſo if a bad Reaurn be made to the Venire, a Mit of Error eill 
lie after Verdict. 1 Rol. Abr. Soo. It would be putting a 
Difficulty upon the Defendant, to oblige him to make his 
| Objection eo iuſtanti; where a Doubt arifes, he ought to 
3 have Time to conſider of it, to enable him to lay it properly 
= before the Court. This Objection ariſes properly upon the 
£ Rule of Court, which is the beſt Judge of it's own Proceed— 
ings; it is not ſo much a Challenge to the Jury, as to the 
Proceedings of the Sherift upon- that Rule ; 'and whether he 
acted according to the Directions of the Court is proper for 
the Conſideration of the Court. The Auonpmus Caſe, cited 
by the other, Side, was upon a good Jury, there is no Diſtinc- 
tion between a good Jury and a common Jury: Suppoling no 
Defence had been made in that Cafe, could the Defendant 
have objected that the Jury was not a good Jury 2 the She— 
rift is a proper Judge what is a good Jury; and that when 
he hath returned a fair Jury, be there a Defence or no De— 
fence, it is the ſame Thing; a Verdict was never ſet ſet aſide 
becauſe the Jury was not a good Jury. If the Plaintiff ſhould 
move for a ſpecial Jury, he may wave his Motion, and try 
his Cauſe by a common Jury. Had the Verdict in this Caſe 
been by a common Jury, «iz. by Jury choſen by Balloting 
according to the late Act, the Conviction had been good; but 
in this Caſe the Authority of the Jury depends upon the Rule 
of Court; and altho' the Authority of Juries in general de- 
pends upon the King's Writ, yet the particular Manner of re- 
turning twenty-tour depends upon the Rule of Court; and 
when the Rule falls, the Authority of the Jury is determined. 
Y The 
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The Aﬀ of Parliament expreſly preſcribes that forty-eight 
ſhall be returned, but ſpecto! Juries ſtruck by Ale of Conrt 
are excepted out of the Act, ſo that theſe Juries have their Au— 
thority from the Rule of Court; but it is inſiſted on, that 
if the Act extends to the Crown, it is in this Caſe to be taken 
in Favour of the Crown; for it is ſaid, the ſame Jury muſt 
be ſtruck and returned to try the ſame Cauſe. 'The Act in 
this Caſe hath been complied with ex 0-777; a Jury hath been 
truck, and the ſame Jury returned, ſo the Intention of the 
Act bath been fulfilled in this Particular; and there is no Pro— 
viſo made in the Act, that if the Trial ſhould go off the ſame 
Jury ſhall ſubſiſt; the Intention of the Act is otherwiſe, and 
made to prevent Miſchiefs ariſing from the Continuation of 
Juries; but ſhould the Doctrine of the other Side prevail, the 
whole Force and Energy of the Act will be over-turned ; the 
Act recites ſeveral Abuſes in the Impanelling and returning 
Furies. Vide 3 Geo. 2. and for preventing of ſuch Abuſes, di- 
retts and preſcribes the Balloting, to prevent Fraud in ſoli- 
citing Furies, to prevent Miſchiefs ariſing from the picking up 
Taleſmen. "There are likewiſe Words that import there muſt 
be freſh Jurics ; the Act likewiſe inforces an Attendance, by 


giving Power to the Judge, Gc. it likewiſe provides that Ju- 


rors ſhall have Certificates of their Diſcharge from ſerving for 
two Tears. But if this Conſtruction prevails, the Act will 
have no Effect as to theſe Particulars; will not Juries continue 
as they did before the Act? will they not be as liable to be 
tampered with and ſolicited ? Suppoſurg a Deſigu to have a 
packed Fury, the Method will be this; the Plaintiff will get 
a Rule for a ſpecial Fury, will have a Jury ſtrack, will have 
twenty-four returned, and thoſe he will continue upon the Di- 
ſtringas till he hath Time and Opportunity to mould them to 
his Purpoſe. But admitting the Jury cannot be corrupted, 
the Plaintiff may continue them till one dies, and by this 
Means Taleſmen will be added as before. By the fame Rea- 
ſons that this Conſtruction prevails in Criminal Cates, it will 
prevail in Civil Caſes; and ſo the eſſential End of the Act 
will be intirely over-turned. It is further inſiſted upon, that 
there could be no new Rule in this Caſe from the Neceſ- 
ſity of the Thing, becauſe the Crown cannot ſue out a new 
Fenire, Gc. wherever a new Law is introduced, the Practice 
of the Court muſt conform to the Intention of that Law, 
and not the Intention of that Law to the Forms of the Court: 
Where a Rule cannot ſubſiſt by Reaion of a new Law, but 
it is neceſſary at res valeat to have a new Rule, in that Caſe 
a Yenire muſt iſſue of Courſe. Bro. Ven. fac. pl. 30. and 
tho' the Matter does not appear upon Record to intitle them 
to a new F/enire, yet it may be ſuggeſted upon Record; 5 
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if the Party can have Liberty, for the Sake of making Con- 
tin uances, to ſuggeſt what is contrary to Matter of Fact, a 


5 fortiori where it is in Support of an Act of Parliament, which 
f cannot ſubſiſt without ſuch Suggeſtion. Suppoſing a Fenire | 
iſſue upon the Balloting Clauſe, will that preclude the Party 1 
8 to apply to the Court tor a ſpecial Jury? this would be car- N 
4 rying the Act apparently further than was intended; for ; 
uf Trials by ſpecial Jurics are in this Reſpect cxcepted out of 
1 the Act. The Statute for this Reaſon gives a general Di— b 
2 rection, and takes no Notice whether a Perjre iſſued before | 
F- or no; for the Iſſue is the Thing the Act hath in View, and 1 
55 takes no Notice of the Proceſs. Suppoſing before the Act a | 
K Penire was taken out, muſt Proceedings be upon that Fe— [ 
Þ nire ? certainly no; therefore a new Fenire may iſſue forth q 
ö by Virtue of this Act; and tho' the Words of the Act are [ 
F general, yet ſuch Conſtruction muſt be made as is conſiſtent 3 
b with the Meaning of the Act; in ſome Caſes Continuances [ 
y may be entred upon the Fenire, as where the Array is 1 
E naſhed; nothing more certain, than that a new Vere iſſucs 9 
N of Courſe. Bro. Feu. fac. Stan. P. C. 155. bo Bendlow 5 
# 56. b. 2 Rep. Rowland's Caſe. Feuire may be quaſhed at 
: the Suit of the Party. Alleyn 18. In the Caſe of Mright and 1 
bs Pindar, an Alias Fenire was awarded. In this Cate, had 1 
; there been a new Ferre, the Intention of the Act would js 
H have been anſwered, The Feuire ought to have been re- 1 

turned and filed, to convince the Court the Crown could 1 


not have another Feuire; by the Continuance upon the Ye- 
nire of Vicecomes non miſit Breve, the Crown may have 
as many Feuires as they pleaſe. Suppoſe there had been 
no FYenire at all, would a Defence have aided the Error? 
In the Caſe of Joung and J/at/on, there was no Return to 
the Feuire, and yet that was held Error after Verdict; the 
Court might have granted a new Rule after the old one 
I was expired, and a Venire de novo would have iflued in that 
. Caſe. 2 Rol. Abr. 720. l. 2. If at the Return of the Inqueſt 
5 upon a Feuire, a Writ comes from the King not to proceed, 
Rege inconſulto, and afterwards a Procedendo is granted, a 
new Fenire iſſues, and not a Habeas Corpora; and ſo is 2 
Rol. Abr. 721. pl. 7. in the Caſe of J/hitbey and Onenſey, 
Hob. 130. the Habeas Corpora was returned album PBreve, 
and thereupon a new FYenire was awarded. Note; [nz the 
Cafe of Green and Cole, 2 Saund. 257, 258. Error was uf. 
ſigued upon this Miſreturn of the Venire; and it was objetted, 
that the Defendant might have challenzed the Array, but 
that it was the erroneous At of the Court to Miſamard the 
Venire. As to Trials at Bar, here the Cauſe does not C0728 
onto Trial at the Day appointed, it is put off by Adjournment ; 
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and. when the Trial comes on, the Entry upon the Record is 
made upon that Day which was firſt appointed; and in vll 
theſe Caſes the Adjournment is to a Day within the ſame 
Term; there is no Inſtance of Trials betns adjourned to a 
ſubſequent Term, without freſh Application to the Court to 
obtain a new Rule. In Trials at Bar, if at the Day appointed 
there is Defetus Furntornm, a Decem Tales or an Otto Tales 
iſſues, which is a Continuation of the ſame Proceſs, and fo 
a great Difference between Trials at Bar by Adjournment, 
and Trials by ſpecial Juries. | 
Raymond C. J. delivered the Opinion of the Court; That 
there did not appear any Irregularity upon the Record to ſet 
alide the Ferdidt; he ſaid the Act of Parliament was a be- 
neficial Act, and ought to be ſupported ; he then mentioned 
the Miſchiefs which occaſioned the making that Act, and 
the ſeveral Remedies that are applied in the Redreſs of them. 
Jide 3 Geo. 2. An At for the better Regulation of Fu- 
ries. The Act particularly preſcribes, that no Jurors ſhall 
be returned which have ſerved within ſuch a Time, 7. e. (revo 
Wars); it further provides, that no lefs than /orry-eight ſhall 
be returned upon the Feuire, unleſs in particular Caſes, 
where, upon Application to the Court, a Rule is granted for 
a ſpecial Jury; /o that by the expreſs WWords of the Statnte 
ſpecial Furies are excepted ; the Method therefore of proceed- 
ing by ſpecial Furies us in no wife altered, but muſt be in 
the ſame Form, and in the ſame Manncr, as before the A; 
the Statute indeed goes further, and ſays, after a ſpecial 
Fury is ſtruck, the Jury ſo ſtruck ſhall be the Perſons re— 
turucd for the Trial; but there are no additional Words to 
make it neceſſary for the ſame Jury to ſerve; for it theſe 
Words had been inſerted, they would have excluded Taleſ- 
men, which would have been inconvenient in theſe Caſes ; 
the Caſe in Oneſtion is not included within the Words of the 
Act; and the Court cannot extend the Wards of the Act to 
it; neither will the Intention or Force of the Act be any 
Ways impeached or offended by this Conſtruction it is inſiſted 
upon by the Defendant, that the Rule was ſpecially confined 
to a Time, ig. to the Sittings after Trinity Term, and that 


in theſe Caſes it is the Rule of the Court which gives the 


Authority to the Jury. The Court is of another Opinion, 
that in all theſe Caſes the Authority of a Fury ariſcs from the 
King's IWrit ; the Import of the Rule is to have a fair Jury 
ſtruck before the Maſter, and after that is done the Return 
mult be made by the Sheriff, as in other Cafes, who returns 
the Fenire, upon which the Power of the Jury depends; and 
tho the Rule is to have the Trial at a Time limited, yet it 


is not reftriftive; the Rule is pro triatioue in general, and 
2 | the 
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the Time limited ſhews only the Intention of the Court to 
have it tried at that Time, but it is not tg; be taken negatively, 
at that Time and no other; in this Caſe the Crown could not 
have a Fenire de novo; and therefore from the Neceſſity of 
the Thing the Trial muſt be upon the old Rule. Before 7 5 
8 IF. z. a new Yerire could iflue in ſome Caſes, as upon a 
Challenge to the Array; ſo where the Verdict is imperfect, 
when there hath been a Miſreturn of the Jurors, (5c. in theſe 
Caſes, and the like, a Fenire de novo would iſſue. In Alley? 
18. it is ſaid, an Alias Venire ſhould be awarded, and not a 
Penire de novo; but he thought that an odd Caſe, and ſaid 
he never before heard of an Alias Venire. In Stiles 32, 34. 
it is held a Perire de novo would go; but even in that Caſe 
there are contradictory Opinions; and tho' it was adjudged 
a Penire de novo ſhould be awarded, yet it was held, that the 
ſame Jury ſhould be returned. This Caſe hath a great Re- 
ſemblance to the Caſe in iles, the ſame Jury is returned in 
this Caſe, only the Continuances are kept on upon the Di- 
firingas, and an Alias Diftringas is awarded; in all the Caſes 
cited by the Defendant there hath been the ſame Miftake 
either in impanelling the Fury, or returnins the Mrit; but 
when there appears no Defect upon Record, a new Feuire 
never goes; 7 8 Will. 3. does not exend to Criminal Caſes, 
ſo that Caſes of that Nature remain as they were before the c; 
before this Act Fenirè de novo have been granted, but never 
without the Conſent of the Parties. It is ſaid, that in C. B. in 
Caſes of ſpecial Juries new Rules are always granted; ad- 
mitting it to be ſo, it avails nothing here, for different Courts 
have different Forms, and their Practice varies in many Cir- 
cumſtances. Ven an Irregularity is complained of, the 
Party complaining muſt ſhew the Irregularity, and not put 
the other Party to viudicate his Proceedings, and ſbetu 
that he is regular; there docs not appear to be any Irre- 
gularity in the preſent Caſe; but the Court is unanimous, 
that the Verdict ſhall tand. IWhether or no the Defendant 
as too late to make his Objection, he ſaid, the Court would 
not determine, the Objection being over-ruled pou the 
Merits of it ; but without Doubt in Caſes of Irreeularity Ad- 
wantage muſt be taken of it in proper Seaſon ; otherwiſe no Ad- 
gautage can be taken of it afterwards. | 

Mr. B. Counſel moved the Court, that the Defendant ha- 
wing given ſufficient Security might not be committed before 
Judgment ſhould be given. 

The A. G. oppoſed the Motion, and ſaid, there had been 
Iuſtauces where immediately after Verdi} at Niſi prius, the 
Defendant had been committed, and ſo inſiſted upon his Com- 
Minunt. 

Z. Mr. 
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Mr. B. then moved in Arreſt of Fudgment, and deſired a 
Day's Time to conſider of it. 

The A. G. refuſed to tonſent; and ſaid, that when the 
Mefendant was called to receive Fudgment, then his Counſel 


might move in Arreſt of Judgment; and ſo prayed the De- 
fendant might be committed, and brought up to receive 


Judgment on the Day following. 


The King verſus Franklin, Hil. 5 
Geo. II. B. R. Vide ante Caſe 38, 39. 


(40 *.) 7 being prayed againſt the Defendant, it was 


moved in Arreſt of Judgment, that the Rule which 


was granted by the Court for returning a ſpecial Fury, 
and by Virtue of which a ſpecial Fury was returned, 


ſhould have been ſuggeſted on Record. That this was an 


Objection ariſing upon the Record of Niſi prins; and 
tho' this Caſe is by a particular Exception taken out of 
the Balloting Clauſe, yet the Rule itſelf flows from the 
Authority of the Act; and therefore ſhould have been ta- 
ken Notice of upon Record, to ſhew that the Procecdings 
in this Caſe were not grounded upon the Rules of Common 
Law, nor yet according to the general Proviſion of the late 


Act upon the Balloting Clauſe; in this Caſe the Pemre, 


the Return of the Proceſs, (5c. are entered in the fame Form 
as Proceedings at Common Law; and if they are conſidered 
as ſuch, there is a manifeſt Error. Rules for Trials by ſpe- 


_ cial Juries are taken by Exception out of the Act; it muſt be 


conſidered therefore by what Authority the Rule in this Caſe 
was granted; for before the Act, Rules of this Kind were 
never granted but upon Conſent of Parties; the Power there- 
fore which hath been exerciſed in this Caſe is wholly de- 
pending and flowing from the Act, and ſo it ought to have 
been ſuggeſted upon Record. The Act of Parliament excepts 
ſpecial Juries appointed by Rule of Court, and ſays further, 
that the Jury ſo ſtruck ſhall be the Jury returned to try the 
Iflue; and it is by this Authority that twenty-four only are 
returned. Suppoſing there had been no Rule at all, that 
undoubtedly had been Error; here does not appear to be any 
Rule in this Caſe, nothing of that Matter is ſuggeſted upon 
Record; and the Conrt can take no Notice of any Thing now 
but what appears upon Record; it is for that Reaſon that 
the Rule, which is the efſential Part of a Trial of this Na- 
ture, ought to be entred upon Record. In the Caſe of Sail 
and Candiſb, Telv. 213. a Tales de Circumſtantibus was award- 
3 cd, 
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ed, and the Tales returned upon the Poſtea; but becauſe it 
was not ſuggeſted upon the Record that the Tales were No- 
mina Jurator de novo appoſit' ſecundum formam Statuti, Judg- 
ment was arreſted; for this ought to have been done, becauſe 
at Common Law the Juſtices of Afize could not grant a 
Tales to ſupply the Detects of the firſt Jurors, which Power 
is meerly by 35 H. 8. and for this Reaſon it ought to be parti- 
cularly entred Cd romina jurator de novo appoſit ſecund for- 
nam Stat, to diſtinguiſh what is done by the Common Law 
and what is aided by the Statute. This Caſe is of preat 
Weight in the preſent Objection, for in the Caſe before the 
Court there appears nothing to ſhew how this Jury was 
impanelled, whether by Common Law, or by Virtue of the 
Statute, and what makes a Suggeſtion more neceſſary in this 
Caſe than in the other; in this Caſe there might be Procecd- 
ings at Common Law, or it might be by Proceedings upon 
. the Statute; whereas in the other Caſe the Jury was returned 
Y upon the Poſtea, which ſhewed that the Trial could only be 
I by Virtue of the Statute ; but it will he anſwered, that here 
3 the Entry will be made according to the eſtabliſhed Practice. 
$ This Argument was inſiſted upon in 7*lverton 23. and divers 
b- Precedents were ſhewn, where Nom jur de novo, Cc. were 
: omitted upon the Pane], yet the Court did not regard it; for 
J it ſeemed to them that thoſe Caſes had paſſed /h filentio, 
3 and without Exception. In all Caſes where a new Law is 
| introduced, which takes the Courſe of Proceedings out of the 
E: common Road, a Suggeſtion 1s always entered upon Record ; 
Sg. as where a Yenire 1s directed to the Coroner upon a Chat- 
3 lenge to the Sheriff ; ſo where the Trial is per Medietatem 
Lingus; in theſe Caſes a Syggeſtion is always made accord- 
inzly. When a Defendant is convicted of a Miſdemeanor, and 
before Judgment claims the Benefit of the King's Pardon, 
and that is allowed, it is always ſuggeſted upon Record, Nihil 
de fine quia pardonatur; and ſo Cro. Eliz. 153. Lee verſus 
X Curveton; and 2 Cro. 20. Strickland and Thorp. Where a 
Y Defendant prays Leave of the Court to plead double, Sug- 
5 eſtion is always made upon the Record cum licentia Cur' 
ee form Stat' in ejuſmodi Caſ* edit' & proviſ'. This 
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. ſeems to be a Caſe in Point; the Act provides that the De- 
I fendant may plead double by Leave of the Court ; and where 
Y this Leave is once obtained, it is always entered npon Re- 
. cord as above, otherwiſe it would be Error ; after the Reſto- 
* ration, in all Caſes, where the Act of Indemnity was pleaded, 
. the Party was obliged to /zgge/t his Plea, that he was not 
Y the Perſon who ſtruck the King's Head off, &c. and the Rea- 
: ſon of this Suggeſtion was, becanſe the particular Perſon was 
excepted out of the Act. pe 
b 
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At Common Law, if twenty-three Jurors only were re- 
turned, it was Error; the late Act requires that forty-eight 
ſhall be returned, but ſpecial Juries are excepted out of the 
Act; in the preſent Caſe here are only twenty-four Jurors re- 
turned, which is Error, unleſs ſomething appear upon Re- 
cord to take this Caſe out of the general Proviſion of the 
Act; but nothing appears to this Purpoſe, and ſo there is a 
manifeſt Error; it does not appear this was a Trial by a ſpecial 
Jury, and ſo within the Exception of the Act, and the Court 
cannot ex officio take Notice of it. Unleſs the Rule be ſug- 
geſted upon Record, it will introduce Confuſion and great In- 
convenience. Suppoſe a Rule is granted, and. the Cauſe 
comes on to 'Trial before a Judge who did not grant the 
Rule, how can the Judge take Notice of it? nothing of this 
Matter will appear upon the Record, and the Judge ex officio 
is obliged to ſee the Cauſe tried according to the Act, which, 
by the general Proviſion of the Act, muſt be upon the Ballot- 
ing Clauſe, unleſs ſomething appears particularly to take it 
out of the Clauſe. Upon a Writ of Error out of an inferior 
Court, where the 'Trial hath been by ſpecial Jury, and Ob- 
jection is made to the Feuire, how can the Courts above judge 
what is Error and what is not ? and whether the Proceedings 
below were purſuant to the late Act of Parliament or not ? 
it is impoſſible a right Judgment can be made, unleſs the 
Rule be ſuggcſted upon Record. Where there are ſeveral 
Cauſes of the ſame Nature depending in the ſame Court be- 
tween the ſame Parties, and Rule is granted for a ſpecial 
Jury in one Cauſe, and another Cauſe is tried by a ſpecial 
Jury upon that Rule, ſhould this be alledged as Error? could 
not the Rule which was obtained in the firſt Cauſe be pro- 
duced as Evidence, and warrant the Proceedings in this? It 
certainly might; for the Court could not diſtinguiſh upon 
the Face of the Rule in what Cauſe it was granted, and fo 
the Defendant could take no Advantage by.the Error. Since 
therefore there may be ſo great an Inconvenience introduced 
on the one Hand, and there can none ariſe on the other, we 
hope the Court will make ſuch a Determination as will be 
agreeable to Reaſon and Equity, iz. That it is neceſſary that 
the Rule ſhould be ſuggeſted upon Record, and that the O- 
miſhon of it is maniteſt Error. 

Mr. A. G. Mr. S. G. & af cont: This is an Objection e- 
qually ariſing in every Caſe ſince the making this Act; and the 
ſame Method hath becn obſerved in all other Caſes as hath 
becn purſued in this, and there is nothing offered to induce 
the Court to alter the Method; but if it ſhould be neceſſary 
to ſuggeſt the Rule upon Record, we are ſtill in 'Time; for 


we have entered nothing yet but the $iziliter, and ſo have 
3 ſtill 
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ſtill an Opportunity of amending the Roll of Ni prius, and 


ſuggeſting the Rule upon Record, It is inſiſted upon, that the 


late Act is an Introduction of a new Law; it is expreſly pro- 
vided otherwiſe by the very Words of the Act, by which it 
is enacted, That upon Motion made in any of the Courts at 
Weſtminſter-hall for a ſpecial Fury, that the ſaid Courts may 
order a ſpecial Fury to be ftruck in ſuch Manner as ſuch 


Juries are uſually firuck. This Clauſe of the Att is made in 


Affrmance of the Common Law ; and if at Common Law 10 
Suggeſtion was entred on Record, in Trials at Bar, and Trials 
by ſpecial Furies, what Reaſon is there to make any in this 
Caſe ? By the Act there is an 1 Reference to the old 
Method of proceeding ; in this Caſe the old Method is there- 
fore to be obſerved. In Trials at Bar, ſuch a Suggeſtion never 
was made either before or ſince the Act; and there is no 
Inftance of a Trial's being ſet aſide for this Defect. If there 
had bcen no Rule at all, the Trial had been illegal, and not 
warranted by the Act; the Party indeed in that Caſe could 
not ſhew Error upon Record; but this does not conclude 
him from all Remedy ; for upon Application to the Court, 
the Court would ſet afide the Judgment for Irregularity. By 
the expreſs Proviſion of the Att Trials by ſpecial Furies muſt 
be upon Application to the Court by Motion ; there is a great 
Difference between Things that muſt be done upon Motion 
and thoſe Things which muſt be entred upon the Award of the 
Roll. In the Caſe of the Coroner there is no Motion made 
to have the Venire directed to him, but it is done by Suggeſtion 
upon the Award of the Venire ; and the Reaſon of this Direc- 
tion is to prevent the Neceſſity of putting the Party to chal- 
lenge the Array. When a Pardon is pleaded, the Entry is 
always, Nihil pro fine quia pardonatur, but it does not ſay 
how pardoned ; and whether by Act of Parliament, or the 
King's Letters Patent. Where the Party hath Leave to plead 
double, it is always ſuggeſied upon Record; but this does ot 
prove that the Cons of it would be Error ; and yet in this 
Caſe it is not preſcribed by the Statute to be upon Motion, 
but only in general, that it muſt be by Leave of the Court ; 
and where the Proviſion of an Act is in ſuch general Terms, 
it may be thought neceſſary, as the moſt ſecure Way, to enter 
it upon Record; but where the Act is ſo reſtrictive, as to 
confine the Party to apply by Way of Motion, it is never 
done. The Statute which prevents dilatory Pleas provides, 
that no Plea ſhall be received in the Office but upon Affidavit 


of the Party to verify his Plea; but the Afdadit is never 


entered upon Record; no Complaint of any Inconvenience 
ariſing from this Prattice ; for if the Party refuſe to make 
Afadavit, the Office will never receive the Plea, or if received, 
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the Court cvill ſer it aſide for * 7" 2 There is given by 


this At a Power to the Judge of Aſſiſe to direct, that leſs 
than forty-eight ſhall be returned; and yet this Direction 
cannot be ſuggeſted upon Record, either before the Iſſuing 
of the Yerire, or upon the Return of the Poſtea. The 
Caſe in Zelv. which is ſo much relied upon, 7s of no Weight 
in the preſent Queſtion, the Trial by Tales is given intirely 
by the Statute, which in that Caſe is introductive of a new 
Law ; for at Common Law there could be no Toles; and 
where-eyer an Alteration is made cither in the Proceſs of the 
Court, or where the Trial differs from a Trial at Common 
Law, as in the Caſe of a Tales, a Suggeſtion is neceſſary, and 
it muſt be entered upon Record ſecumd formam Stat, Ge. 
In this Caſe the Proceſs of the Court is in no Reſpect altered; 
Proceedings by ſpecial Juries are left in the ſame Plight, and 
muſt be in the fame Method as before; the Feuire muſt be 
returned by the ſame Officer; and if in this Caſe a Sug- 
geſtion is neceſſary, it is equally neceſſary upon the Balloting 
Clauſe. here a Rule is made to pay Money into Court, this 
Rule is never entered upon Record: Neither in EjeEtment is 
the Rule, which the Defendant enters into to confeſs Leaſe, Eu- 
try and Ouſter at the Trial, ever entered on the Roll; and yet 
to the full as neceſlary as in the Caſe in Queſtion. The Form 
of Proccedings by ſpecial Juries being a Method eſtabliſhed 
by Rule of Court, if any Doubt ariſes relating to the Rule, 
it muſt be determined by the Court who granted the Rule. 


I in C. B. ſeveral Actions of Treſpaſs are depending between the 
fame Parties, ſome by Original and ſome not, and a Diſpute 
ariſes, on Error brought for Maut of an Original, the Truth 
of the Fat? muſt be determined in that Court where the Ori- 
ginal firſt iſſued; and ſo no ſuch Inconvenience can ariſe 
as pretended. That Precedents were of Authority in the 
preſent Caſe, the Caſe of Budley 11 Ann. was cited. | 
To this the Defendant's Counſel replied, Although it was 
ſaid, that the Rule might ſtill be entered upon Record, yet 
it was not thought proper to inſiſt upon that Point, which 
was liable to ſo many Odjections, and might ſo eaſily have 
been confuted. The late Act hath made a great Difference 
in the Manner of appointing ſpecial Juries; before the Act a 
ſpecial Jury was never appointed but by Conſent of both Par- 
ties; but the Act enables the Court ad libitum, upon the 
Prayer of either Party, to appoint them; the Caſe of double 
Pleading is a Caſe in Point, and ſtands unanſwered; it is ſaid, 
that the Statute diretts that it ſhall be by Leave of the Court in 
general, but that the preſent Caſe is confined to Motion; this 
is no Diſtinction ; for where a Thing is to be done by Leave 
of the Court, and where upon Motion, it is in Effett the 
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fame Thing; for Leave muſt be obtained of the Court b 
Motion, for the Court cannot grant ex officio, without Appli- 
cation upon Motion. 

Unleſs upon ſpecial Juries the Rule be ſuggeſted upon Re- 
cord, the fades can have no Direction in what Manner to 
ſwear the Jury. Taleſmen are excluded by the Balloting 
Clauſe; but it hath been adjudged, that in ſpecial Juries the 
Party is intitled to them. Unleſs therefore the Rule appears 
upon Record, what can induce the Judge to determine in 
what Caſes the Party is intitled to a Tales, and in what not? 
Admitted, that before the Act there was no Neceſſity to ſug- 
geſt the Rule, Gc. becauſe no Difference in the Return of 
the Venire, as to ſpecial Juries and common Juries; but the 
Act hath now made it neceſlary ; for by the general Proviſion 
of the Act forty-eight muſt be returned, except in ſpecial 
Juries; ſomething therefore ought to appear upon Record 
to bring this Caſe within the Exception: Admitted likewiſe, 
that there was a Difference between Things done upon Re- 
cord and Things done. upon Motion. But the Oueſtion is, 
eohere the Act hath introduced a new Law, whether the Conrt 
muſt not conform their Practice to the Intention of that Lato; 
and if Error may ariſe upon Proceedings in this Law, the 
Proceedings ought to be ſuggeſted upon Record, to give the 
Party the Advantage of applying to Superior Courts in Or- 
der to have that Judgment reverſed. In the Caſe of dilatory 
Pleas, no Plea ſhall be received but upon Affidavit; but it is 
ſaid the Affidavit is never ſuggeſted; nor is it neceſſary ; for 
no Plea can be received but upon Affidavit; beſides, what Occa- 
fion for a Suggeſtion, when Advantage may be taken of the 
Plea it ſelf? for unleſs Affidavit, it is no Plea, and Plaintiff 
may ſign Judgment. Tz Budley's Caſe, there was Error a 
pearing upon Record, and ſo that Caſe was not abſolutely de- 
termined upon Precedents of the Practice of the Court; the 
Rule for bringing Money into Court is to be taken Advantage 
of upon Evidence, and cannot be ſuggeſted upon Record ; for 
it is conſidered as Payment of ſo much Money, and as ſuch 
is given in Evidence. FEjettments are not parallel to other 
Caſes, they are always conſidered as Creatures of the Court; 
the Court will not permit the Plaintiff to releaſe, will not 
permit the caſual Ejector to bring a Writ of Error, and in all 
Reſpeits are governed by the Direttions of the Court; and fo 
whatever relates to them cannot be introduced as Authorities 
in the preſent Calc. 

Per Cur'. The Court delivered their Opinions ſeparately 
to this Effect: The Determination of this preſent Caſe will 
depend much upon a Reſolution lately delivered by the 
Court, which was 27a7imons, that the late Att does not 4 
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for the Sheriff is the legal and proper Officer to make the Re- 


tend to ſpecial Juries, but leaves them as they were before at 
Common Law; before the late Act Rules were often granted 
by the Court for ſpecial Juries ; but that Rule was never en- 
tered on Record; and yet Proceedings by ſpecial Juries was 
as much contrary to the Common Law before the Ac, as 
they are now contrary to the general Method preſcribed by 


the Ack; it would be odd to adjudge it neceſſary to enter 


the Rule upon Record, when it is no Ways conducive to the 
Trial. By the Balloting Clauſe a new Law is introduced, 
but the AR leaves this Caſe to the Directions of the Com- 
mon Law; the Method of Proceedings that hath been pur- 
ſued in this Caſe, is agreeable to the Proceedings at Com- 
mon Law, and therefore not erroneous. This is an Excep- 
tion in Arreſt of Judgment, and therefore muſt be an Error 
appearing up Record; but it is ſaid, that Error does appear 
upon the Face of the Record, becauſe the Rule, which war- 
rants the Proceeding by a ſpecial Jury, is not ſuggeſted upon Re- 
cord. The Act looks upon Proceedings by ſpecial Juries, and 
Poceedings upon the Balloting Clauſe, to be equally bene- 
ficial, and was ſo looked upon by the Legiſlature. Special 
Juries not treated by the Act as introductive of a new Law, 

but leaves them to the Directions of the Court and the old 
Method of Proccedings in theſe Caſes. The Rule is no more 
than to direct the Officer in the Manner of returning his Mrit, 
there is no Precedent to ſhew the Neceſſity of ſuggeſting the 
Rule upon Record; and it ſeems equally neceſſary to ſuggeſt 
every Rule of pleading upon Record; if a Oueſtion ariſes, 
whether a Rule or no Rule, it muſt be determined in its pro- 
per Court ; and if no Rule, the Court will relieve the Party by 
ſetting aſide the Fudgment. Where an Exception is made, 
as in the Act of Indemnity, 12 Car. 2. 11. the Party, that will 
take the Benefit of the general Proviſion of the Act, muſt 
ſhew himſelf not to be included within the Exception, other- 
wiſe the general Proviſion of the Act will not extend to him. 
Judge of Afſiſe may dirett a leſs Number than forty-eight to 
be returned ; and yet theſe Directions cannot be entred upon 
Record; this is a ſtronger Caſe than the Caſe in Queſtion ; 


this is drawn by Exception out of the Balloting Clauſe, 


and is giving a Power to the Judges which they had not by 

Common Law. In all the Caſes cited by the Defendant there 

7s manifeſt Error appearing upon the Face of the Record; 

t0 . double was Error at Common Law; and therefore 
e 


umleſs ſomething be ſuggeſted upon Record, as cum licentia 
Cur' ſecundum form' Stat, &c. to draw that Part of the 


» Caſe out of the general Proceedings by Common Law, it ſtill 


remains Error; ſo where the Venire is directed to the Coroner, 
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turn, and therefore ſomething muſt appear to ſheww why the 
Venire «as not diretted to him. The ſame Reaſon for that 
Determination in ele. where although the Tales was ſug- 
geſted upon Record, yet that was not thought ſufficient ; for 
there could be no Trial by Tales at Common Law, and there- 
forene ceſlary to ſuggeſt Nomina Furator'de novo appoſit ſecund 
formam Stat. Had the preſent Caſe been equal to any of 
thoſe, the Want of Suggeſtion would have been Error ; but 
the Common Law ſupports Trials by ſpecial Juries, and 
therefore the Want of the Suggeſtion is not Error at the Com- 
mon Law; and ſo note a Difference, where an At Par- 
liament makes an Alteration in the Common Law, and where 
it is made in Affirmance of it. Note; Per Page F. Though 
the Court did not grant ſpecial Furies without Conſent before 
the Act, yet the Court had a Power to grant them. 

Per Cur": Judgment muſt be affirmed. Note; On the laſt 
Day of this Term, the Defendant being brought into Court 
to reccive Judgment, Judgment was given againſt him ac- 
cordingly, viz. To pay pro Fine 1001. to ſuffer one War's 
Inpriſonment, and to give 20001. Security for his Good Be- 
haviour for ſeven Tears. Vide Layer's and Haines's Trial. 


Waſher verſus Smith & Ux', Term. 
Mich. 6 Geo. II. B. R. 


C'TION of Aſſault and Battery. There were two Counts _C 39- ) 
laid in the Declaration; the firſt was again} Husband Jo in 
and Miſe jointly, and the ſecond was againſt Mie only. The Battery, on 
Defendants, as to the 77 & armis in the firſt Count, pleaded wy ang of 
Not guilty ; and as to the Aſſault, they pleaded a Juſtifica- 2 3 
tion in Defence of Property by a Molliter mauus tmpoſuernnt. where the 
The Feme pleaded in the ſame Manner to the ſecond Count; found were 
and upon both theſe Iſſues they went to Trial. The Jury under 40s. 
found the Defendants guilty, but gave under 40.5. Damages, fd Flaintif 
Mr. M. Counſel moved, that the Plaintiff might have his no Corti. 
full Coſts, notwithſtanding the Damages were under 40 J. cate: 
and laid it down for a Rule, that whenever the Defendant 
pleaded ſpecially, and there was a Verdict againſt him, the 
Plaintiff always had his full Coſts, and there was no Neceſ— 
ſity for a Certificate. 
Mr. F. Counſel cout“ The Plaintiff is not intitled to more 
Coſts than Damages; and inſiſted upon the 22 & 23 Car. 2. 
c. 9. which enacts, That in Treſpaſs, Aſſault and Battery, and 
other Perſonal Action, if the 9 do not certify upon the 
Back of the Record, that the Aſſault and Battery was 22 
B b proved, 
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proved, or that the Title of the Land mentioned in the Plain- 
ti, Declaration was chiefly in Queſtion, the Plaintiff, in caſe 
the Fury ſhall find the Damages to be under 40s. ſhall reco- 
der uo more Coſts than Damages. Here is no Certificate that 
the Battery was fully proved, and nothing to diſtinguiſh it 
from the common Caſe, where Not guilty is pleaded. here 
the Defendant plead Son Aſſault, he confeſſes the Battery, 
and therefore no Occaſion for a Certificate; but here the Bat- 
tery is denied, and the ſpecial Pleadings go only to the Aſſault. 
Suppoſing the Defendants had pleaded generally Not guilty, 
and the Plaintiff had proved that they Molliter Manus impo- 
ſuernnt, without any Thing further, would the Judge have 
certified it in this Caſe? there is no more Reaſon to give 
Coſts, becauſe the Defendants have pleaded ſpecially, than 
there would have been had the general Iſſue only been 
leaded. | 
l Z. J. An odd Doctrine, that when the Defendant pleads 
ſpecially in theſe Caſes, the Plaintiff muſt have full Coſts; 
indeed when Son Aſſault is pleaded, the Battery is admitted 
in expreſs Terms, and amounts to a Certificate ; but Molliter 
mamus impoſuit goes only to the Aſſault, and the Defendants 
as to the Battery have pleaded Not guilty. 
Cur': The ſingle Queſtion is, Whether Molliter ans 111: 
poſuit does not admit a Battery? Adjornatur. 


Martin ver. Allthom, Mich. 6 Geo. II. 
B. R. 


Can) CTION upon a promiſfory Note which was given and 
On a frivo- wrote by the Defendant himſelf, who was an Attorney, 
8 and in the Note the Plaintiff was named Marten with an e, 
being an At- but the Plaintift in the Declaration named himſelf Martin; 
ra or- and this the Defendant pleaded in Abatement, 9g. that the 
tendg« Plaintiff's Name was Martin, whereas the Note was given to 

one Marten. 

Mr. T. Counſel moved to ſet aſide the Plea with Coſts, 
and the Plaintiff might be at Liberty to ſign Judgment as if 
uo Plea had been put in. The Court held the Plea to be #r;- 
polous, and reproved the Counſel for ſetting his Name to a 
ſham Plea, and made a Rule to diſcharge the Plea ; and that 
the Defendant, being an Attorney, ſhould attend. 


2 | 


Hoar 
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Hoar verſus Gates, Mich. 6 Geo. II. 
B. R. Vide ante Caſe 32. & poſt 
Hil. 7 Geo, II. 


HIS Caſe was again argued, and for the Plaintiff ( 41. ) 
| inſiſted, that the Rejoinder was bad; for a Bill of Where the 
Middleſex cannot be ſuppoſed to iſſue but in Term. time; eppes by. 
beſides, it is Matter of Record, and the Parties cannot aver the Record 
contrary to that. Lute. 23 2. 1 Sid. 53, 60. Stiles 156. It is in ee 
the Nature of an Original. Carth. 232. 2 Show. 25 3. 4 Mod. 9. of A "5 
Cro. Car. 264. 1 Roll. Abr. 893. 1 Mod. 158. Co. Elig. 181, baſe of the 
Carter 227. Hob. 156, 297. IN 
Mr. R. Counſel cout: The Rejoinder in this Caſe is only 
an Anſwer to the Plaintiff's Replication, which goes to Mat- 
ter of Fact only, oz. that he proſecuted his Bill of Middle- 
ſex, Hil. 13 Geo. 1. returnable the Term following. To this 
the Defendant rejoins what is Matter of Fact alſo, viz. that 
in ret veritate the Plaintift did not proſecute his Bill in Hil. 
but that it iſſued afterwards, and not till the zoth of March; 
which being Matter of Fact only, is confeſt by the Demurrer. 
The Caſes that have been cited are all of them Caſes upon 
Latitats which bear Teſte, and that it is which makes the 
Eſtoppel, for the Record is againſt him; hut in the Bill of 
Middleſex there is no Teſte, which makes a great Difference. 
Suppoſing upon a Latitat the Teſte ſhould be omitted, the 
Court would take no Notice of it by Way of Eſtoppel, but 
it may be averred againſt. The Caſe in Lutev. is not to 
the Purpoſe, for there the Tefte appeared upon Record. Sup- 
poling a Man ſhould be arreſted in Vacation, without any 
Writ being ſucd out, and afterwards the Plaintiff ſhould take 
out a Writ, pretending that it iſſued out the Term prece- 
ding, is the Defendant eſtopped to aver z rei veritate when 
the Writ iſſued? Vide 2 Keb. 173, 198. 3 Keb. 213. When 
the Statute of Limitations hath given a Man a legal Advan- 
tage, tho' it is a hard Caſe, yet this Method ſhall not a- 
voud it, : 
Cut”: The Bill of Middleſex is the Award of the Court, 
but the Party is not concluded by that Award. The Statute 
of Limitations is a remedial Law, and made to preſerve 
Peace and Quietneſs, that People muſt either proſecute their 
Actions in Time or not at all; it was the Plaintiff's Fault 
he did not take out his Bill ſooner. There is a ſtrong Caſe 
in Ray. 161. the Caſe of Bilton verſus Johnſon, which will 
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go a great Way in determining this Point. Vide the Caſe ; 
where it is held, that tho the Teſte of a Latitat is upon Re- 
cord, and the Party cannot aver againſt it, yet there would 
be great Inconvenience, if he could not ſet out the very 
Time of the Purchaſe of the Writ; and the Relation of the 
Tefte is only to prevent Fraud, and not juſtify a Tort. The 
Court further held, that the Plaintiff in this Caſe had no 
Remedy for his Debt, by Reaſon of the Statute of Limita- 
tions, unleſs given him by this Fiction in Law; and it would 
not be right for the Court to give Remedy by Fiction, 
where it is expreſly prohibited by the Statute. Adjornatur. 


Pitman ver. Hardy, Mich. 6 Geo. II. 
8 


111 HE Defendant gave a Warrant of Attorney to confeſs 
8338 a Judgment, Paſch. 5 Geo. 2. but Judgment was not 
rant of At- entered up that Term; afterwards the Plaintiff brought an 
torney to Action of Debt, and declared upon this Warrant of Attorney; 
confeſs Judg to which the Defendant demurred. Mr. G. Counſel inſiſted, 

that the Defendant, by his Warrant of Attorney, had con- 
feſſed the Debt. 

The Court ſaid, they never heard of an Action being brought 
upon a Warrant of Attorney; that the Fudgment not being 
entred within the Time limited, the Authority was determined ; 
nor can the Warrant of Attorney be any Acknowledgment 

Jul pro Def". of a Debt; and ſo Judgment for the Defendant per totam 


Cur. 


Wilkinſon verſus Draper, Mich. 
6 Geo. II. B. R. 


Ca) R. F. Coumſel moved to ſet afide a Verdict, becauſe there 
Verdict ſet was a ſperial Plea and Replication, and no Entry was 


ſe 0 5 3 
any mores made thereof with the Clerk of the Papers, which is irregu- 


ings which Jar and contrary to Practice. Mr. S. Counſel: The Defendant 

voy 33 ſhould have objected to this in proper Time, but after Verdict 

tred with the It is too late to take Advantge of it. 

oaks of the But the Court ſaid they would not (nffer the Officcr to be 
"pert Cheated of his Fees; and ſo ſet aſide the Verdict, and obliged 


the Parties to go back to the firſt Fault. 


2 | Daniel 
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Daniel ver. Purbeck, Mich. 6 Geo. II. 
B. R. 


R. §. Counſel: It is an eftabliſhed Rule in this Court, ( 44. ) 
that where Notice of Trial is countermanded, the Coum- Colts for not 

zermand to ſave Coſts muſt be tevo Days before, &c. in a Town- 8 , 
Cauſe, and four Days in a Country Cauſe. Notice of Trial Notice of 
was given in this Caſe for the 19th of guſt at Warwick, wp in 
and no Countermand till the Sixteenth ; he therefore moved. 
that the Defendant might have his Coſts; there is no Reſpect 

to be paid to the Circumſtances of the Caſe, but the Rule 

is general, and muſt be purſued; and the Court ordered ac- 


cordingly, that the Defendant ſhould have Coſts. 


Daniel verſus Purkis, Mich. 6 Geo. II. 
B. R. 


C'TION by the Plaintiff, who was an Attorney, for his (45.) 
A Fees; pending which the Parties came to an Agree- Motion 
ment, that, upon Payment of ſo much Money by the Defen- A 4"; 
dant, Proceedings ſhould be ſtayed. The Defendant paid the quiry, the 
Money, and took a Diſcharge from the Plaintiff ; notwith- gur; N 
ſtanding which the Plaintiff afterwards proceeded to Judgment, — — 
and gave the Defendant Notice of executing a Writ of In- the Defen- 

uiry ; a Writ of Inquiry was executed accordingly, and the ent. 
To upon the Circumſtances of the Caſe, gave one Penny 
Damages for the Defendant. 

Mr. P. Counſel moved for a new Writ of Inquiry; upon 
Iſſue joined the Jury may find for the Plaintiff or Defendant, 
at their Diſcretion ; but after Fudgment they are only to in- 
quire into the Quantum of the Damages the Plaintiff has 
ſuſtaiued, and cannot give Damages againſi him; and 
of this Opinion was the Court, and therefore thought a new 
Writ ought to go. 

Mr. S. Counſel cout It nuſt be upon the common Terms 
then, upon Payment of Coſts. | . 
Mr. PY. Counſel cited the Caſe of the Earl of Rotchford 

and the Biſhop of Norwich in the C. P. A Ouare Impedit was 
brought, and Judgment by Default, and upon executing a 
Writ of Inquiry, the Jury found there was no ſuch Church ; 
and upon that Application was made to the Court, who 


granted a new Writ without Payment of Coſts. 
Co Mr. 


* —_ 


— 
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( 46.) 
One com- 
mitted as a 
Jooſe, idle 
diſorderly 
Perſon, till 
ſhe find Se- 
curity, bail- 
ed on a Ha- 
beas Corpus. 


Jy 


Mr. F. Counſel : The Reaſon is, becauſe no Coſts arc given 
upon a Quare Impedit. It is the conſtant Practice to pay Colts 
upon Motions of this Nature; if the Plaintiff will waive his 
Judgment, we will waive our Coſts, and plead the General Iſſue. 
But the Plaintiff not conſenting, the Court inlarged the Rule. 


The King verſur Anne, Lx of Hanni- 
bal Cartor, Mich. 6 Geo. II. B. R. 


HE Defendant, being a Negro Slave, was carried by her 
Maſter before a Juſtice of Peace, who committed her 
to Bridetvell as a looſe, idle diſorderly Perſon, and for Inſul- 
ting and Abuſing her Maſter, | It was further ſet forth, that 
ſhe was committed for Want of Sureties; and Directions to 
the Gaoler to keep her till ſhe found good and ſufficient Bail ; 
ſhe was now brought down by Habeas Corpus, and Mr. K. 
Counſel moved to have her diſcharged ; the Commitment is 
by one Juſtice of Peace only, and is not a Convittion upon 
the Act of Parliament, like Mary Talbot's Caſe ; for there 
ſhe ought to have been ſent to the Conmy-Gaol. She is com- 
mitted as a looſe, idle diſorderly Perſon, for Inſulting and A.- 
buſing her Maſter ; if the Court is of Opinion that the Com- 
mitment is legal, we have got good Bail for Sureties. 

Mr. R. Counſel cont: The Inſulting and Abuſing her Ma- 
ſter is an Offence bailable ; hut being committed likewiſe as a 
looſe, idle diſorderly Perſon, ſhe is not bailable. 

Cur: By the Commitment the Gaoler is charged to keep 
her in Cuſtody only till the find Security. 'There is no cer- 
tain Time limited in the Commitment how long ſhe ſhall 
remain a Priſoner, as till the next Seſſions, &c. and ſo by 
this Means ſhe may remain a Priſoner for Life. 

M. R. Counſel then offered to prove her a Slave, and that 
the Maſter might keep her a Priſoner, if he pleaſed ; but the 
Court would not ſuffer him to enter upon that Point. She is 
committed for Want of Surcties, and muſt be bailed if ſhe 


| hath got any. There was an Affidavit read that ſhe was 


( 47.) 
Amendment 
of Iſſue in 


Ejecment. 


married to a Freeman. 


Berrington verſus Parkhurſt, Mich. 
6 Geo. II. B. R. Vide poſt Caſe 49. 


R. N. and Mr. F. moved to ſhew Cauſe, This is a 
Rule to amend a Declaration in Ejettment, by alte- 
ring the County and laying the Demiſe in Bucks, whereas 
I | Now 


1 
RY , ; 1 45 
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now it is for Tithes in Middleſex. This Amendment goes ro 
the very Subſtance and Fett of the Action, and the Defen- 
dants have pleaded to the Demiſe, as laid in the Declaration. 
There is a Diference between Actions in Ejettment and all 
other Caſes; and the Court will never ſuffer the Plaintiff in 
Ejectment to amend his Declaration. | 
Mr. 4. Counſel cont: The Court have frequently ſuffered 
the Plaintiff to amend his Declaration, where the Miſtakes 
have been more material. Iꝝ Aſſumpſit by the Executors of 
the Dake of Marlborough, the Court gave the Plaintiffs 
Leave to amend, by laying the Aſſumpſit as a Promiſe made 
to them, whereas before it was laid as a Promiſe made to the 
Duke himſelf. So where the Word Felonice hath been omit- 
ted, the Court have given Leave to amend after Iſſue joined, 
and the Cauſe been actually carried down to Trial. Eject- 
ments are the Creatures of the Court, and therefore may 
take greater Liberties in rectifying theſe Miſtakes. In this Caſe 
the Declaration which was delivered in the County is right, it 
ts the Declaration in the Copy of the Iſſue which is wrong. 
Cur": Me never ſuffer Declarations in Fjeftment to be 
amended where it alters the Subſtance of the Action; but if 
the Declaration delivered in the Country 1s right, the Copy of 
the Iſſue may be amended by it; but here the Rule is only to 
amend the Declaration, and you cannot amend the Copy of 
the Iſſue by this Rule; and therefore the Rule muſt be di, 


charged. 


The King verſus Inhabitants of Ec- 


cleſhome, Mich. 6 Geo. II. B. R. 


R. P. for a Certiorari to remove an Order of the Ju- 


tained a Rule to ſhew Cauſe. Mr. L. 'There is no AR which 
preſcribes a Method for the Repair of the Ways but the 3 © 
4 IF. & M. by that Statute, no Certiorari lies, unleſs the Right 
come in Queſtion; by 7 & 8 V. when a Townſhip is not able 
to repair the Ways, if the Inhabitants will contribute 6 d. per 
Pound, the Pariſh is to repair; but how? by the Method 
preſcribed by 3 & 4 Is. 

Cur': How can the Juſtices make an Order to repair, and 
how can they make a Rate but by 3 & 4 J.? Rule dif 
charged. 


Berrington 


48 


ſtices relating to the Repairs of the Highway, and ob- Highways, 


Ow #2. & 5 Gandk 


Berrington verſus Parkhurſt, Mich, 
6 Geo. II. B.R. Vide ante Caſe 47. 


„ V R. 4. now moved again to mend the Copy of the Ie 
Tue in E. by the Declaration delivered, by changing the County 
2 from Middleſex to Bucks, which was granted by the Churt; 
the Declara- hut they refuſed to let the Plaintiff ſtrike out Tenementa Pre- 
tion. dict, and inſert dimiſſa premiſſa inſtead of them, or to let 


him ſtrike out the 5 J. Rent. 


Lance verſus Draper, Term. Hil. 
6 Geo. II. 1732. B. R. 


(Jo.) Laintiff had Judgment to recover his Debt and 5 J. pro 
Motion to Dam” & Cuſtagiis. The Defendant brought Error; and 
quaſh 4 Je. judgment being affirmed, the Plaintiff had 121. for his Coſts 


22 8 allowed him upon the Writ of Error. Whereupon he took 


Senne out a Cap ad ſatigfaciendum to levy the Debt and Coſts upon 
ric and the original Judgment, acetiam the 121. Coſts upon the 


Writ and gu 
Record, Writ of Error. The Plaintiff afterwards took out a Teſtatum 


Ca Sa' to levy the Debt and Coſts recovered below, but took 


no Notice of the Coſts upon the Writ of Error. 
Mr. R. Counſel moved to quaſh the Teſtatum Ca Sa' for 


this Variance. 

Mr. S. cont. Here is no Variance, but the Teſtatum is a- 
greeable to the original Record; before the Statute for A- 
mendment of Writs of Error, where the Writ contained 
more than the original Record, that was always held to be 
a material Variance ; but where the Writ contained leſs, as 
where Judgment was againſt 4. of B. in the County of, Gc. 
and a Writ of Error had been brought to reverſe the Judg- 
ment againſt A, without mentioning the Addition, yet the 
Writ was always held ſuſhcient; and the Reaſon is, becauſe 
it is agreeable to the original Record; and tho' it is not ſet 
out in ſo full a Manner as it might be, yet there is ſufficicnt 
to make it anſwer the original Record. 

But the Court took 'Time to conſider, 


I 


Kent 
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Kent & Ux verſus Wright, Hil. 
6 Geo. II. B. R. 


a Day certain; but it was further provided, that if the other 
Obligor became inſolvent, that then the Defendant, upon Pay- 
ment of 50/. at the Day, ſhould be diſcharged of the Bond. 
The Plaintiff brought his Action upon this Bond againſt the 
Defendant, who paid 50/7. into Court, and then pleaded a 
Tender, and that the other Obligor was become inſolvent ; 
the Plaintiff took the 50 J. out of Court, and then demurred 
to the Defendant's Plea, in order to have his Damages and 
Coſts; whereupon the Defendant moved the Court to ſtay 
Proceedings. 


Mr. 7. Counſel for the Plaintiff inſiſted, that the Tender 


was not well pleaded; for that it did not appear when the 


other Obligor became inſolvent; and if he did not become ſo 
till after the Day of Payment, then the Condition was broke, 
and the whole Penalty forfeited; and cited 2 Co. 594. 

Mr. S. Counſel cont: The Defendant muſt go before the 

Maſter to ſee what Damages accrued before the Money was 

aid into Court. The Plaintiff inſiſts, that the Tender is not 
well pleaded; but he has waived that by taking the 501. 
out of Court, fo that nothing is now to be conſidered but the 
Coſts. and Damages. 

Cur”: The Condition of the Inſolvency muſt have Refe- 
rence to the Day of Payment ; but if the Inſolvency happened 
after that, the whole is forfeited; it does not appear by this 
Plea when the Inſolvency happened, but the Plaintiff has 
waived this by accepting the 50. and ſo referred it to 
the Maſter, to ſee what was due for Coſts and Damages be- 
fore the 50 J. was brought into Court. 


Muſgrave ver. Povee, Hil. 6 Geo. II. 
B. R. Vide poſt Caſe 54. 


—_— 


HE Defendant and another were jointly and ſeverally C51.) 


Bond con- 


bound in a Bond of 200 J. conditioned to pay 1ool. at gitional. 


HE Defendant was libelled againſt in the Biſhop of ( 52. ) 
Ely's Court, for calling the Plaintiff Rogue and Raſcal. Prohibition 


Mr. F. Counſel moved for a Prohibition, and ſuggeſted 


to a Libel 
in the Spiri- 


that theſe were Words only of Heat and Paſſion, and occa- tual Court 
D d fio ned for Words. 


— 
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C53.) 


Error. 


ſioned by the Plaintiff's giving ill Language firſt, and I 
ling the Defendant a Lyar. Theſe Words are not puniſh- 
able in the Spiritual Court. To ſhew Cauſe. * 


Crips verſus Lander, Hil. 6 Geo. II. 
B. R. 


R. AJ. Counſel for the Plaintiff in Error. Aſumpſit a- 
gainſt the Defendant an Attorney in C. B. by Bill, Hil. 
5 Geo. 2. and an Imparlance to a Day certain in Eaſter Term; 
Judgment for the Plaintiff by Default, and a Writ of Inquiry 
taken out returnable Craſ Aſcenſ Dom, which is the laſt 
encral Return in Eaſter Term, and thereupon final Judg- 
ment. And the Error infiſted upon was, hat Bills in C. B. 
are of the ſame Nature with Bills in this Court, and that 
all Proceſs iſſued out in Conſequence thereof ought to be made 
returnable at a Day certain. That this Error is a Miſ- 
award of Proceſs, and not amendable within any of the 
Acts of FJeofails, which extend only to Fndgments after 
Verditt. | 
S. Counſel: This is a Diſcontinnance, and aided by 32 
H. 8. which aids Diſcontinuances after Verdict only ; but the 
late Act for Amendment of the Law extends ro Fudements 
by Default, and brings them within the Remedy of that 
Statute ; and the Caſe of Leppor and Hobbs was cited by 
Mr. Draper (amicus Cur') which Caſe was in Paſch. 3 Geo. 2. 
Action againſt the Defendant an Attorney in C. B. by Bill, 
and Judgment by Default; the Plaintiff took out a Writ of 
Inquiry, returnable at the General Return ; Error was 
brought in this Court, and held to be within the Statute of 


Zeof ails. 
The ſame Cauſe argued again. 


Mr. $. Counſel now ſpoke to this Cauſe again, and ſaid 
it was nothing but a Miſcontinuance aided by 32 Heu. 8. 
and cited the Caſe of the King and the Biſhop of Meath. in 
Irelaud; which was a Quare Impedit returnable at a Day 
certain, but the Return in the Venire was made upon. the 
general Return-Day, and a Writ of Error being brought in 
this Court, Paſch. 3 Geo. 1. this was aſſigned for Error; and 
after it had been ſpoke to ſeveral Times by the Counſel at 
the Bar, Parker C. J. in Trin. 3 Geo. 1. delivered the Opi- 
nion of the Court in Confirmation of the Judgment ; that 
this was amendable by the Statute, being only a Miſcouti- 

| I nuance 
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uuance of the Proceſs, and cited 1 Iuſt. 325. a. the Diffe- 
rence between a Diſcontinuance and a Miſcontinuance. 4 
Miſcontiuuance in Proceſs conſiſting in not doing where a 
Proceſs is not continued ; and a Miſcontinuance is toben one 
Proceſs is awarded inſtead of another; or when a Day is 
given which is not legal. It was likewiſe held, that this Sta- 
tute extended to Civil Cauſes at the Suit of the Crown. As 
to the Caſe of Lepper and Hobbs he ſaid, he had looked into 
it, but it was entered with an Adjornatur only, and not de— 
termined. The Court held the firſt Caſe o be in Point; and 
I that there was no Difference, only in the preſent Caſe the 
E Jury appear upon a Writ of Inquiry, and there they were re— 
turned by Yerire; and fo Judgment was affirmed per Cr”; 
And it was adjudged afterwards in Eaffer Term following, 
inter Burrows verſus Dogley. 


Muſgrave ver. Povee, Hil. 6 Geo. II. 
B. R. Vide ante Caſe 52. 


R. F. Counſel moved to ſhew Cauſe, Oc. Theſe Words (34. 
being ſpoken by one Clergyman againſt another, arc Prohibition, 
Words of Scandal and Detraction, and properly within the 
Cogniſance of the Spiritual Court, and cited 2 Roll. Abr. 295. 
pl. 8. 297. 2 Lutw. 1053, 1054, 1055. 3 Lev. 17. 
Mr. F. Counſel cont: Theſe are only Words of Heat and 
Paſſion, and in no wiſe reflecting upon his Function, and cited 
Comb. 253. 2 Show. 454. 
Cur: In the ſixth of the late Queen this Diſtinction was 
taken upon Motion of the like Nature. Where the Words 
in themſelves 77port a Reflection upon the Profeſſion or Bu- 
fine(s of another Perſon, and where they are general, and have 
no Tendency to any particular Funktion, as in the preſent 
Caſe; Rogue and Raſcal are general Morde, and do not in the 
leaſt relate to the Function of a Clergyman ; and therefore 
made the Rule abſolute for the Prohibition. 


The King ver. Moor, Hil. 6 Geo. II. 
. N. 


Ndiciment for Perjury removed by Certiorari into this (S5. 

Curt; the Defendant carried down the Record, and gave Nolion t 

„ Notice of Trial, but not being ready with the Evidence he quaſh the 

never entered the Record, and therefore was obliged to 70 India ment. 
TE 
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the Proſecutor Coſts. And now in this Term, Mr. S. Counſel 
moved in Behalf of the Proſecutor to quaſh the Indit{ment. 

Mr. F. Counſel con7t': The Proſecutor is now too late; the 
Defendant has pleaded, and the Parties arc at Iſſue. If the 
Indictment is now quaſhed, it muſt be upon Payment of the 
Defendant's Cofts ; and of this Opinion was the Court. And 
becauſe the Proſecutor would not agree to pay Coſts, the 
Court refuſed to quaſh the Indittment. 


Harcourt verſus Seagrave, Paſch. 
6 Geo. II. B. R. 


( 56. ) CTION of Debt upon a Judgment ; Defendant de- 
Special De- murred ſpecially, and there was a Foinder in Demurrer; 
med, and but before the Time for Pleading was out, the Defendant 
Nil debe: ſtruck his Demurrer out of the Paper, and pleaded Nil de- 
ge bet per Patriam. 

Judgment. Mr. B. Counſel to ſet aſide this Plea. JPhenever the De- 
ftendant demurs ſpecially, and afterwards waives his De- 
murrer, he can plead nothing but the General Iſſue ; but Nil 
debet 7s mo Plea to an Action of Debt upon a Judgment. 

Refuſed to Sed per Cur: In all Caſes where a Plea in Bar is pleaded, 

mA elde we never ſuppreſs it upon Motion; Nil debet is a general 

on Motion. 5 | . : 
Mie; and tho it may not be a proper Plea in this Caſe, yet 
it is a Plea in Bar, and ſo falls within the general Rule; if 


the Plea is ill the Plaintiff may demur. 


Hil. verſus Sir Thomas Reynolds, 
Patch. '6'Gea.-FE B.R © 


6 ON Mction to ſet aſide a Demurrer, the Caſe was 
Demurrer. this: Action upon ſeveral Covenants; the Defendant, 


Moti . f 
ſer it aſide. cbit hout craving Oyer of the Indentures, ſet forth Indentures 


of Covenant in his Plea, and then demurred generally to 
the Declaration; but the Court ſet aſide the Demurrer ; be- 
cauſe the Defendant cannot ſet forth any Deed, &c. without 

craving Oyer. | 
Sed Quære. For tho the Party demanding is not bound to 
plead without it, yet he may plead without it, if he will, on 
taking upon himſelf to recover the Bend or Deed ; tho if he 
plead without Oyer, he cannot after waive his Plea and de- 
mand Oyer. Mo. Ca. 28. 3 Salk. 199. and in Wymark's Caſe, 
5 Rep. 74 A Defendant pleaded a Deed without a * 
I c. 
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Ge. the Plaintiff confeſſed a Deed, but without Oyer ſhewed 
the Condition, and aſſigned a Breach ; and held good. 


Heron wer. Buſhell, Paſch. 6 Geo. II. 
B. R. 
"A CTION in the Palace-Conurt; the Defendant being a C 55: ) 


married Woman pleaded Coverture, but the Plea being 
over-ruled Judgment was given againſt her. A Writ of Er- Error coran: 


ror was brought in B. R. and general Errors aſſigned, and _— Af. 


upon that Judgment affirmed. Defendant then brought Error firmance. 
coram vobis, intending to afſien Error in Law; and there- 
upon the Plaintiff moved to have Execution; for after Judsg- 
ment affirmed a Mrit of Error coram vobis «ill not lie; but 
in Support of this Writ was cited the Caſe of Tompſon and 
Lyon, Paſch. 4 Geo. 2. In an Action in the Marſhalſea- 
Court, the Defendant gave Coverture in Evidence, notwith- 
Standing which Fudgment was given againſt her; wherenpo 
ſhe brought Error in this Court, and Judgment was affirmed ; 
ſhe afterwards brought Error coram vobis, and aſſigned for 
Error that ſhe was a Feme Covert, and the Court allowed 
this for Error in Fatt, and reverſed the Fudgment. But the 
Court afterwards in the preſent Caſe granted the Motion, and 
held, that Error coram vobis ill not lie after Afirmance of 
Fudgement ; for this Jrit ſhall not be allowed but at the 
Diſcretion of the Court; and L. J. cited 1 Ventr. 31. Vide 
Cro, El. 281. Error coram vobis. 


Charlton verſus Bankcroft, Paſch. 
6 Geo. II. 


FT ER Judgment in B. R. the Parties entered into an ( 59. ) 
Agreement not to bring Error ia Parliament, notwith- Error. 
ſtanding which the Defendant brought Error, &c. upon this the 
Plaintiff applied to the Court to quaſh it, and had a Rule ac- 
cordingly; upon which he immediately toak out Execution; and 

the Court being now moved to ſet aſide this Execution, it 

was inſiſted upon, and ſo ruled by the Court, that the Rule was 

720 Superſedeas to the Mrit of Error; if the Defendant re- 
Fuſed to obey the Rule, the Plaintiff might have had an At- 
zachment; but while the Mrit was in Beins the Plaintiff 
could not ſue out Execution. 


E e Darby 
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Darby verſus Gold, Palch. 6 Geo. II. 
# ws 


( 60. ) CTION of Debt upon a Bond, and a Verdict for the 
Record of Plaintiff; but the Record of Niſi prius being loft, Mr. 
„ fame © Counſel moved for Leave to make a new Record, and cited 
Motion to the Caſe of Harvey and James, 1 Vent. 92, 93. and faid, there 
mars ane were ſeveral other Caſes to this Purpoſe ; and upon this a 

Rule was made accordingly. 


In the Caſe of Needham and Granger, 9 Geo. 1. the Di- 
ſtringas being loſt a new Writ was granted per Cur', return- 


C 


able by the Sheriff of Briſtol, 


Jurants ver. Williams, Paſch. 6 Geo. II. 
B. R. | 


( 61. ) RROR upon a Judgment in C. B. upon an Action brought 
Error by an Attorney of that Court by Bill againſt the Defen- 
dant Executor, &c. for his Fees and Buſineſs ſolicited for his 
Teſtator ; and the Declaration ſet forth, that the Defendant 
beings indebted to him in the Sum of 61. for Buſineſs done 
and performed, &c. he in Conſideration inde promiſed to pay 
him 60 l. Defendant pleaded ſeveral Fudgments had against 
him as an Executor, and that he had not Aſſets ultra to ſatisfy 
- the Plaintiff's Demands. The Plaintiff confeſſed the Defen- 
dant's Plea, and entred Judgment with Prayer of Execution 
of Aſſets quando acciderent ; and a Mit of Error being brought 
upon this Fudgment, Mr. M. Counſel took tewo Exceptions, 
firſt, That this being an Action upon ſeveral Promiſes, the 
Conſideration muſt be mutual, or otherwiſe the Action will 
not lie and the Sum of 61. is not ſufficient to raiſe a Conſi- 
deration for the Payment of 601. His ſecond Objection was, 
that the Proccedings being by Bill, the Defendant in his 
Plea ought to have concluded 20 Aſſets die impetrationis 
Billæ, and not as he has done in this Caſe, that he had no 

Aſſets die impetrationis Brevis originalis. 

Mr. D. Counſel cont: As to the firſt Objection he ſaid, 
the Sexagint' Libras, mentioned in the Conſideration, was 
only Surpluſage, and the Declaration is well enough without 
it; for it is ſaid in the Conſideration ide he promiſed to pa 
prædict' Sexagint' Libras; ſo that if. the Sææagint' be ies 
the prædidt libras is good. To the ſecond Objection he ſaid, 

5 if 
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if the Defendant's Plea is naught, Judgment muſt be for the 
Plaintiff in either Court, for the Defendant cannot tahe Ad- 
wantage of his own Error; and the Judgment was affirmed 
per Cur'. Vide 1 Lutw. 445. Cro. El. 647. Palm. 74. Savil 
71. Sexagint rejected as Surpluſage. Cro. El. 747. pl. 28. the 
T of 101. ſufficient to he! Conſideration for Payment of 
100 l. 


King verſus Horwell, Paſch. 6 Geo. II. 
B. R. 


R. R. Counſel, to quaſh a Certiorari, which was granted ( 62.) 
to remove ſeveral Orders of Juſtices of the Peace, that Certiorari. 
were made at the General Seſſions for the Repair of High- 
ways, according to a Power granted to them by the 3 C 4 
W.& AM. c. 12. by Virtue of which Statute, the Fuſftices may - 
in Seſſions order an Aſſeſſment to be made to repair the High- 
evays, &c. provided ſuch Aſſeſſment does not exceed 6d. in the 
Pound; and it is further enatted by the ſame Statute, that 
all Matters concerning Highways, &c. ſhall be determined in 
Z the County where the ſame do lie, and not elſewhere; and 
þ * that no Preſentment, Indifiment or Order, made by Virtue 
of this Ad ſhall be removed by Certiorari out of the ſaid 
County into any other Court. Per Cur: 4 Rule to ſhew Cauſe. 
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Goodtitle ver. Pettoe, Paſch. 6 Geo. II. 
B. RR. 


N Ejectuent the Caſe was thus : Birk being ſeiſed of Lands ( 63. ) 

in Fee covenanted, (out of the natural Love and Afﬀettion Ejectment. 
which he had for his Mie Anne, and for her better Provi- 
ſion and Maintenance after his Deceaſe,) to ſtand ſeiſed to 
the Uſe of himſelf and Anne his Mie during their Lives, 
and the Life of the Suri or of them; and after his Deceale, 
and the Deceaſe of the Survivor of them, then to the Tf]ue of 
their two Bodies lawfully to be begotten; and for Default of 
ſuch I ue, Remainder to his Wife for Life, with a Power to 
limit over the Eſtate to ſuch Perſons, and to ſuch Uſes, as ſhe 
ſhould appoint ; and for Want of ſuch Appointment, Remain» 
der to William Thornton the Leſſor of the Plaintiff in Fee. 
Birk died without Iſſue; Aune entred; and by Leaſe and 
Releaſe conveyed the Lands in Queſtion to her Siſter Fae 


Smallpiece in Fee, who made a Leaſe of the Premiſles in 
| Queſtion 


as a. 
— 


108 Caſes in B. R. &c. 6 Geo II. 


* 


ſolutely void. 


Queſtion to the Defendant. Aune dies; after whoſe Death 
Villiam Thornton enters; upon whom Pettoe the Leſſee of 
Jane Small-piece re- enters, upon which the Fjettment is 
brought. And this Matter being made a Caſe for the De- 
termination of this' Court, Mr. R. Counſel argued for the 
Plaintiff, and Mr. F. for the Defendant. 

Mr. R. the Doubt in Queſtion depends upon theſe two 
Points, viz. what paſſed by the Leaſe and Releaſe to Jane 
Smallpiece; aud if it ſhould be adjudged that nothing paſſed 
by that Conveyance, then 2dly, whether the Limitation of the 
Uſe to William Thornton was a good Limitation to raiſe a 
Uſe to him or no. As to the firſt Point, whether a Uſe is 
raiſed by Fine or Feoffment, there is no Occaſion for any 
Conſideration ; becauſe the Uſes are raiſed out of the Eſtate 
of the Truſtees, in whom the whole Fee-ftmple is veſted ; 
but in all Caſes upon Covenants to ſtand ſeiſed, the Uſe ariſes 
ont of the Eftate of the Covenantor, in whom the Fee remains 
till the contingent Uſe ariſe; and therefore there muſt be a 
Conſideration, otherwiſe no Uſe can ariſe upon ſuch Limita- 
tions. 2 Sid. 66, Natural Love and Affection is a good Con- 
ſideration by Reaſon of Proximity of Blood; ſo the Love and 
Affection which a Man bears towards his Wife, is a good 
Conſideration; but where there wants Privity of Blood, or a 
valuable Confideration in Money, there the Limitation is ab- 
In this Caſe therefore the Limitation of the 
Ulc to the Wife is a good Limitation, there appearing a ſuf- 
ficient Conſideration upon the Face of the Deed itfelf to raiſe 
a Uſe to her; ſhe takes an expreſs Eſtate for Life ; but what 
makes the Doubt in this Caſe is, the Power which is given 
to the Wife of limiting over the Eſtate to ſuch Perſons, and 
to ſuch Uſes, as ſhe ſhall appoint; ſo that here is no Cęſtui 
que Uſe named in certain, neither can any Conſideration be 
intended in Blood; if Jane Smallpeice hath any Title, ſhe 
muſt claim by the firſt Covenantor ; but fhe cannot clain 
under him, becauſe ſhe is a Stranger to the Covenantor,” and 
likewiſe there is no Conſideration ; ſuppoſing the Covenantor 
had covenanted out of Love, &c. to his Mie, to ſtaud ſeiſed 
to the Uſe of his Miſe for Life, Remainder to Anne Small- 
peice; in this Caſe u Uſe could ariſe to Anne Small- 
peice; for there is no Conſideration either 1 or iiu- 
plied, and being altogether a Stranger in Blood, ſhe cannot 
claim under the firſk Covenant. Nor can any Conſideration 
be averred in this Caſe, becauſe the Appointee, at the Time of 
raifing the Uſe, was uncertain ; and this agrees with Mildmay's 
Caſe. Where Uſes are raifed by Covenant in Conſideration 
of paternal Love, (5c. or for the Advancement of any of his 


Blood, and after in the ſame Covenant a Proviſo is added, that 
5 the 
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the Covenantor, for divers good Conſiderations, may make 
Leaſes for Years to his Sms or Daughters, or any other of 
his Blood; yet the Covenantor in ſuch Caſe cannot make 
Leaſes to his Sons, &c. much leſs to any other Perſon ; be- 
cauſe the Power to make Leaſes for Years was word 
when the Indenture was ſealed and delivered; for the Ce- 
venant upon ſuch general Confideration cannot raiſe an Uſe ; 
and no particular Averment can be made, becauſe his Intent 
eas as general as the Conſideration was; and his Intent at 
the Time of the Delivery of the Deed was not to make a 


Leaſe to any Perſon in certain, but a Demiſe generally to 
whom he pleaſed ; and therefore the Power to make Leaſes, 


the Uſes being created and raiſed by Covenant upon the Con- 
ſideration aforeſaid, were void ab initio; and no Averment 
can make it good, or reduce it to any Certainty, for the In- 
tent of the Covenantor is as general as the Words are. 1 Rep. 
176. b. As to the ſecond Point, iz. Whether there appears 
ſufficient Matter upon the Face of the Deed to raiſe a Uſe 
to William Thornton, he argued, a good Uſe would ariſe to 
William Thornton. If a Man covenants for divers good Cauſes 
and Conſiderations to ſtand ſeiſed to the Uſe of John a Stiles, 
tho J. S. is not mentioned to be of his Blood, yet the Relation 
he bears to the Covenantor may be averred; in this Caſe there 
is no Oneſtion but if William Thornton had been mentioned 
to be the Siſter's Son, but then a good Uſe would have ariſen 
to him upon that Covenant ; and the Conſideration of Lave, 
&c. might have been averred, as is adjudged in Mildmay's 
Caſe, 1 Rep. 176. b. 177. 4. 

It is the Intent of the Covenantor not only to provide 
for his Wife, but his Intent is likewiſe to provide for }/7/liam 
Thornton who was his Siſter's Son; if Love and Affection to 
his Wife had bcen omitted, yet all Uſes in Remainder to Re- 
lations and the next of Kin had been good; zor can the Con- 
fideration of Love, &c. to his Mife, mentioned and expreſſed 
in the firſt Limitation, deftroy theſe ſubſequent Uſes; for a 
Conſideration, when it is not inconſiſtent with the Deed, may 
be averred; tho a Conſideration be expreſly mentioned in 
the firſt Limitation; and ſo is Bedel's Caſe, 7 Rep. 40. Har- 

ur's Caſe, 11 Rep. 24. b. 25. a. where it is alſo reſolved, that 
altho' ſhe be not mentioned to be his Wife, yet an Averment 
may be made to that Purpoſe ; ſo if a Man covenants to ſtand 
ſeiſed to the Uſe of J. B. without mentioning him particularly 
to be his Son, yet J. B. may be averred to be his Sou. 

Mr. F. cont': He agreed, that the two Points were the pro- 
per Points in Queſtion ; in this Caſe, the Power which is 
given to the Feme of limiting over, &c. depends upon the firſt 


Confederation, and the Uſes 41 fall within that Confidera- 
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tion will be good; the Reaſon of Mildmay's Caſe is, becauſe 
the Uſes ariſing from the Power reſerved to the Covenantor 
do not fall within the Conſideration mentioned in the Cove- 
nant; it is admitted, that if the Eſtate had been limited to 
Anne in Fee, that in that Caſe the Leaſe and Releaſe to her 
Siſter Jane Smallpiece would have been good; the Limita- 
tion, as it now ſtands, falls ſtrongly within that Reaſon, only 
the Method in which it is now limited is more advantagious 
to her than if it had been actually limited in Fee; for as it 
now ſtands, if ſhe had remarried with another Husband, ſhe 
might notwithſtanding her Coverture have diſpoſed of it by 
Will or otherwiſe to her own Relations. Here is an expreſs 
Power given to Anuue upon Conſideration of Love and Af- 
fection; which Power ſhe hath put in Execution by making 
a Leaſe and Releaſe to Fane Smallpiece, who does not claim 
as by a Conveyance from Anne, but is in by Virtue of the 
firſt Covenant; if a Man, in Conſideration of Money given 
by B. covenants to ſtand ſeiſed to the Uſe of B. for Life, Re- 
mainder to C. in Fee, the Remainder to C. is good; and yet 

he is a Stranger to the Gift of the Money. 2 Roll. Abr. 784. pl. 
6 & 7. But the Remainder is grounded upon the Conſidera- 
tion ; and yet the Conveyance in that Caſe did not operate by 
May of Bargain and Sule, but by Way of Covenants to ſtand 
ſeiſed, and the Power of limiting over ; this Caſe is grounded 
upon that Conſideration. Note: Since the Statute, where a 
Perſon covenants to ſtand ſeiſed in Conſideration of Money, 
after the Covenant is inrolled it operatcs by Way of Bargain 
and Sale; and yet it does not take its Effect from the Ju- 
rolment, but from the firſt Covenants. In the Caſe of Knight 
and Tomlinſon, the Teftator deviſed Lands to one for Life, 
with a Power to the Deviſee to limit the Eſtate over in Fee; 
and adjudged, that where a Perſon takes an expreſs Eſtate for 
Life, he cannot take a greater Eſtate by Implication ; but never- 
theleſs the Deviſee may diſpoſe of the Eftate according to the 
Power given him by the Teſtator ; which Determination falls 
within the Reaſon of this Caſe, And yet in that Caſe, had 
the Power been general, without giving an expreſs Eſtate, a 


Fee would have paſſed. 1 Salk. 239. 


As to the ſecond Point, vis. whether there appeared ſuf- 
ficient Conſideration to raiſe a Uſe to J/illiam T hornton, he 
held there did not; for the Conſideration muſt be ſuch a 
Conſideration as the Teſtator had in View; if a Man cove- 
nants to ſtand ſeiſed without mentioning any Conſideration, 
there can be no Averment of a Conſideration; in Mildmay's 
Caſe, where Love and Affection is expreſſed, the Perſon to 
whom the Uſe is made may aver in what Degree he ſtands rela- 


ted; as that he is Son, Brother, &c. ſo if the Covenant be ge- 
I aeral 
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neral with Conſideration, and the Perſon and the Relation he 
bears the Covenantor be ſhewed, the Confideration may be a- 
erred ; but in this Caſe there is no Conſideration, nor does it 
| appear in what Degree William Thornton ſtands related to 
£ the Covenantor ; and ſo a Diference between this and Mild- 
= may's Caſe, and therefore cannot be aided by Averment: 
The Statute of Frauds makes this Caſe much ſtronger ; for by 
that Statute, al/ Declarations and Uſes of Truſts, &c. are 
made void, unteſs proved by ſome Mriting ſigned by the Party, 
or by his Laſt Will in Writing ; now here appears nothing in 
this Writing to raiſe a Uſe ; for altho' Uſes are declared, yet 
if there does not appear ſufficient Matter to creates them, the 
Declaration is made void by that Statute ; for ſince the Sta- 
tute, no Uſe can be averred by Parol, but muſt be reduced 
into Writing, &c. He urged further, that the Conſideration is 
not ſufficiently found in this Caſe, which is no to be conſi- 
dered in the Nature of a Special Verdict; it ought to have 
been found certain, that the Uſe ariſes upon Conſideration 
of Love and Affection; for in Pleading, it is not (ufficient 
to alledge he 1s Son, &c. without averring the Conſideration ; 
for upon Iſſue joined nothing can be found upon Verdict, but 
that he 1s Son, &c. ſo that if no Conſideration be found, 
none can be inferred afterwards to raiſe the Uſe. 

Mr. R.'s Reply: The Caſe of Knight and Tomlinſon is 4 
Caſe in Point, ſo far as it manifeſts that Anne took an Eftate 
for Life. It is expreſly laid down in Bedel's Caſe, that an 
Averment may be made that is confiſtent with the Deed, pro- 
vided the Perſon is certain; and that this Averment is tra- 
werſable and ifſuable appears in Mildmay's Caſe, 1 Rep. 176. b. 
In the preſent Caſe the Perſon is certain, iz. to JVilliam 
Thornton ; and had he been mentioned in the Deed as Siſter's 
Son, without Doubt that had been a good Conſideration to 
have raiſed a Uſe. The Statute of Frauds doth not extend 
3 to this Caſe; the Limitation is here by Deed, Cc. and the 
b: Averment is only to make and explain the Conſideration a- 
vailable; but it does not extend to create the Uſes, but is 
only to make the Conſideration ſufhcient to ſupport the Uſes 
which are declared by the Covenants to ſtand ſeiſed, and 
reduced into Writing according to the Statute. 

Raymond C. J. Under whom does Jane Smallpiece, 70 
whom the Leaſe and Releaſe was made, claim, and how does 
that Conveyance to her operate? It ariſes ont of the Eſtate 
limited by the Husband, and ſhe being a Stranger in Blood 
to him, and there having been no Conſideration of Money 
ade to him, the Leaſe and Releaſe is void; for ſhe does 
not claim by that only, but by Virtue of the firft Cove- 
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nant; Averments in theſe Caſes are not altered by tho 
Statute, nor does the Act extend to them, The Intent of 
the Covenant is plain; but the Oueſtion in this Caſe ts, how 


the Uſe will ariſe, and whether the Conſideration is made 


good by Averment. 
P. J. No Part of the Confideration can extend to the 


Leſſor; for natural Love and Affection to the Mie cannot be 
extended to the Nephew; neither can the Intent of the Cove- 
nantor make the Uſes good, for there muſt be a Conſidera- 
tion, or the Limitation is void; and the Intent can go no fur- 
ther than appears upon the naked Limitation of the Uſes 
themſelves. 

P. J. This Caſe will deſerve Conſideration. If Fane Small- 
piece hath any Eſtate, ſhe muſt claim it from the Cove- 
nantor. But ſhe can claim no Eſtate from him, becauſe there 
is neither Privity in Blood, nor Conſideration in Money; and 
in all Covenants to fiand ſeiſed there muſt be a Conſideration, 
or the Limitation is void. When a Conſideration is once 
expreſſed, it will extend to all to whom a Uſe is limited; 
provided the Perſons are certain, and mentioned by Name 
within the Deed. The findings helps the Plaintiff in this 
Caſe; he is found to be the Sifter s Son, which is as ſtrong as 
if he had been ſo named in the Deed. 

L. J. The Defendant can have no Titlè in this Caſe; for 
the Perſon who conveyed to her had but an Eſtate for Life, 
and no Fre; if therefore the Defendant hath any Title, it 
muſt ariſe out of the Eſtate of the firſt Covenantor ; but it 
cannot ariſe out of his Eſtate, becauſe no Privity in Blood, 
nor other valuable Conſideration. As to the ſecond Point, 
there ariſes ſome Difficulty, tho upon the Equity of thoſe 
Caſes which have been cited, the Plaintiff ſeems. to have 
good Title. Wherever in a Deed the Conſiderations are ge- 
neral, an Averment which is conſiſtent with the Deed may 
be made ; ſo where the Conſideration is particular, as if a 
Man covenants out of Love, &c. to his eldeſt Son to fland 
ſeiſed, &c. Remainder to his ſecond Son, notwithſtanding the 
Conſideration is particular, and reſtrained to the eldeſt Son, 
yet it may be extended to an Averment to relate to the ſecond 
Son; but there he is expreſſed to be his Son, which is an Ex- 
planation of the Conſideration upon which the firſt Uſe ariſes. 
In this Caſe, here is no Explanation, and yet he ſaid he was 
inclinable to think it aided by the Averment. The Statute of 
Frauds is not in Queſtion, nor of any Force in this Caſe ; for 
when the Uſe is created by Deed, the Conſideration may be 
averred, as Payment of Money, Gc. Sed adjornatur, in order 


for a ſecond Argument. 
I Upon 


— — 
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Upon the ſecond Argument, Raymond C. J. delivered the 
Opinion of the Court as follows, viz. L | 
That the Remainder to the Iife, with a Power to limit 
over the Eſtate to ſuch Perſon or Perſons as ſhe ſhould ap- 
point, was a void Limitation, and conſequently her Con- 
veyance to Anne Smallpicce by Leaſe and Releaſe was a 
void Conveyance, and therefore the Defendant can have no 
Title. 2dly, That the Remainder to William Thornton eas 
good; for here is a Ceſtuique Uſe named in certain, and he 
is found by the FYerdic} to be Nephew to the Covenantor ; 
and according to the Reſolutions in 1 Rep. 176. b. 177. 4. 
Mildmay's Caſe. 7 Rep. 40. Bedel's Caſe: 11 Rep. 24, 25; 
Harpur's Caſe. The Conſideration may in this Caſe be aver- 
red ; and therefore Judgment was given for the Plaintiff per 


01am Cur : 


Gale ver. Mottram, Paſch. 6 Geo. II. 
B. R. Vide poſt Caſe 103. 


N an Aclion upon an Arbitration Bond the Defendant C 64. ) 
1 pleaded no Award. The Plaintiff in his Replication ſet "a 
4 forth an Award, and aſſigned a Breach; wherenpon the De- 

3 fendant applied to the Court for further Time, and had a 

. Rule for further Time to plead; the Defendant ſtaid till the 


2 Time was expired, and then demurred generally. Mr. F. Defendant, 
5 Counſel now moved to ſet aſide the Demurrer, and that ot further 
I the Plaintiff might have Liberty to ſign Judgment ; becauſe him by 14 
43 the Defendant had not pleaded an iſſuable Plea, as is the Court to 

I uſual Practice in all Caſes where he moves for Time to plead, 13 ag 


and it is under theſe Circumſtances only that the Rule is nerally. 
A granted; ſo is the common Practice in Cam Scacc'; and 

I tho' he could ot produce a Precedent in this Court, yet the 
Reaſon of the Thing is the ſame; for otherwiſe the Ob- 
taining the Rule would only be a Trick of the Defendant's 

to get Time in Order to delay the Plaintiff's Proceedines ; 

for the Defendant may, at any Time before Judgment, waice 

his Demurrer and plead over. 

P, and the reſt of the Juſtices againſt the Motion. There 
are two IWays of Pleading the General Iſſue ; the one when 
the Plea goes to the Fat, and concludes to the Country ; the 
other is by Demurrer, which is an ifſuable Plea in Law; 
we do not indecd in theſe Caſes allow him to plead a dila- 
tory Plea, as in Abatement, &c. but upon Demurrer the 
Plaintiff may join Iſſue, and have Fudement upon the Plead- 
ings. I do not ſee how the Defendant could have pleaded a 

G g | general 
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Bail upon 
Affidavit. 


general Plea to the Country; for ſhould he rejoin and plead 
no Breach, that would have been a Departure from his firſt 
Plea, and wonld admit an Award. When the Defendant 
moves for Time to plead, he does not by that Means waive any 
other Advantage ; and ſo the Motion was denied per Cur. 


Innys verſus Sinclear, Paſch. 6 Geo. II. 
B. R. Vide Holmes verſus Mendeſe, 
Caſe 106. 


HE Defendant was arreſted, and held to Bail, upon 
Afrdavit made by a third Perſon, and not by the 
Plaintiff himſelf, of a Note which he had ſeen in the Hands 
of a Notary Publick at Hamborough, whereby the Defen- 
dant promiſed, &c. to pay the Plaintiff, &. Mr. F. moved 
"te diſcharge the Defendant upon common Bail, becanſe the 
Afﬀrdavit was not ſufficient to aſcertain the Canſe of Action. 
Mr. F. Counſel oppoſed the Motion, and offered to ſupply 
this Defect by a ſupplemental Afﬀidavit. To which it was 
anſwered, that 12 Geo. 1. imtitled an Att to prevent frivolons 
and vexatious Arreſts, makes it neceſſary for the 4fidavit to 
be previous to the Arreſt, and ſo are the-expreſs Words of the 
Act; but in this Caſe it is admitted, that the Affidavit upon 
which the Arreſt was made is inſufficient ; it muſt therefore 
be thrown out of the Oueſtion, and then how will the Matter 
ſtand; it will ftand thus, that the Defendant was arreſted 
without any Afidavit at all, which is illegal, and con- 
trary to the Att af Parliament, which enatts, that no Per- 
ſor whatſoever ſhall be arreſied and held to ſpecial. Bail, 
unleſs Mfidavit be made by the Plaintiff, that his Debt 
is upwards of 101. and except the Sum ſworn to be in- 
dorſed on the Back of the Mrit. On the other Side it. 
was ſaid, that the Plaintift in this Caſe. had in every 
Reſpe& complied with the Terms of the Act of Parlia- 
ment; for in the firft place, here is an Affidavit of the Debt 
made before the proper Officer, and the Sum ſworn to is in- 
dorſed on the Back of the IPrit ; by which it ſufficiently ap- 
pears, that the Cauſe of Action is ſuch as will hold the De- 
fendant to ſpecial Bail; and tho' it is not entered ſo regu- 
larly as perhaps it might have been, yet certainly the Plain-- 
tiff is now at Liberty to ſupply the Defect by a more perfett 
Afdavit; and in this laſt 4fidavit, the Canſe of Action is 
{worn to, and the Defendant's Acknowledgment of the Debt ; 
and the Caſe of Hlobhouſe and Hanſell, Paſch. 4 Geo. 2. which 


I was 
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was to this Effect; Plaintiff made Afidavit before the proper 
Officer, that the Defendant was indebted to him in the Sum 
of 40 l. but did not ſwear to the — of Action at that Time, 
| but afterwards, before the Purchaſing the Writ, he made a 
4 freſh Affidavit of the Cauſe of Action; which was held good, 
1 becauſe both Afridavits were before the Iſſuing of the Proceſs. 
In the original Caſe the Court being divided, adjornatur. 


0... 


Gambier ver. Wright, Paſch. 6 Geo. II. 
B. R. Vide poſt Caſe 


RIT of Error ont of the Common Pleas in an ( 66.) 
 Aflion of Debt upon an Eſcape; the Caſe was Error. 
this: J. S. was taken upon a Latitat I uing out of this "F< 
Court at the Suit of Wright, and committed to the Cuſtody 
of the Mar ſhal of the Court of King's Bench, and was after- 
wards brought by Habeas Corpus before Denton J. of the Com- 
anon Pleas, who committed him to the Cuſtody of the IWarden of 
the Fleet, from whence he made his Eſcape ; whereupon Wright 
brought his Action againſt Gambier the Plaintiff in Error, 
and had Judgment. H. Serjeant took two Exceptions; his 
firſt Objection was, that the Commitment to the Fleet 
was void; becauſe it does not appear, that at the Time of 
bringing the Habeas Corpus there was any Proceſs out of C. B. 
againſt J. S. and therefore the Commitment was illegal, and 
no Breach of Duty in the Warden to let him go at large; 
E for the Commitment being inſufficient, he was never legal- 
4 ly in his Cuſtody; and his being in the Warden's Cuſtody 
does not make him a legal Priſoner. The Plaintiff in his 
Declaration ſets forth, that J. S. was in Cuftody of the 
Marſhal upon a Latitat iſſuing out of this Court; that he 
was removed by Habeas Corpus, and commited by Denton 
one of the Judges of the Common Pleas, to the Fleet ; but does | 
not alledge any Proceſs in that Court returnable againſt him. } 
The Queſtion therefore will be, J/hether Juriſdidion is | 
to be intended, where nothing appears upon the Record? He f 
3 faid, he not did doubt but that there was Proceſs at that ſt 
1 Time againſt him, (the Defendant) but the Objection is, hat 
nothing of this appears upon Record; and therefore the 
Commitment mult be taken to be Coram non judice; for the 
Juriſdiction of Inferior Courts is not to be intended. When- 
ever a Man is brought into this Court by Bill, the Plaintiff 
always declares 22 Cuſtod' Mareſch; ſo if the Proceſs be by 
Original, the Declaration always ſets forth quod ſummonitus 


fuit ad reſpondendum. In like Manner, where an Attorney 
| ſues 
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Proceſs that he is an Attorney; and this is the conſtant 
Method of proceeding in C. B. If the Defendant was commit- 
ted in C. B. without any Proceſs, the Commit ment is void. 1 Rol. 
Rep. 217. Hilderſham's Caſe. Cro. El. 223. pl. 4. ZLutev. 1468. 
Moore 274. 2 Leon. 84. 2 Bulſt. 62. Cro. El. 877. Cro. Fac. 
394. 1 Kol. Rep. 276. So where the Proceſs is out of Court, 
an Action of Eſcape will not lie. Salk. 273, 700. Shirly and 
Ilright ; and in 4 & 5 W. & M. c. 21. it is ſaid, if any De- 
fendant be charged in Cuſtody by Virtue of any Writ or Mrits; 
but in this Caſe it does not appear there was any Writ depend- 


ing; it is only ſaid, he was impriſoned pirtute commiſſionis præ- 


dict; which is not ſufficient without Proceſs againſt him out of 
that Court. His ſecond Objection was, That this Commit- 
ment is void in Point of Form; for the Commitment is not 
as uſual to the Priſon of the Fleet, hut to the Cuſtody of the 
Warden of the Fleet, which is ill; for the Commitments in 
C. B. are not perſonal to the Warden, but local, Priſonæ of the 
Fleet ; and the Form of every Court is the Law of that 


Court, and muſt be followed. | | 
To theſe Objections Mr. D. anſwered, That by the Habeas 


Corpus Act every Judge hath the ſame Juriſdiction as the Court 
it [elf ; it is a general Rule in Law, that all Superior Courts 
have an univerſal ꝓuriſdiction, and the contrary ſhall never 
be preſumed, unleſs it appears upon the Face of the Record. 
The Plaintiff in this Caſe has ſet forth as much as fell cpith- 
in his Privity; he ſays, J. S. was in Cuſtody, Gc. that he 
was removed by Habeas Corpus and committed, charged 
inter alia, Gc. The Plaintift is a Stranger to his Commit- 
ment to the Fleet, and not neceſſary for him to ſet out more 
than his own Caſe; as in an Action againſt 4ſſignees, he is 
ſuppoſed to know his own Title, but not his Adverſary's. There 
is not ſo much as one ſingle Inſtance produced, which ſhews 
the Form of declaring in thoſe Caſes to be in the Manner 
contended for, and the Truth is, there is not one Caſe in all 
our Books where any Averment 1s made of the Proceſs, &c. 
but there are many Precedents which ſhew the contrary, as 
in Lev. Ent. 56. ide 2 Brown's Entr. 13 & 14. Rob. 
Entr. 307. Til. Entr. 157, 188. As to the ſecond Ob- 
jection he ſaid, There is no Difference between a Commit— 
ment to the Cuſtody of the Warden of the Fleet & Priſons 
of the Fleet, they are the ſame Thing in Reaſon and com- 
uon Parlance ; for when a Man is committed to the Priſon 
of the Fleet, he is committed to the Cuſtody of the Warden of 
the Fleet, and ſo e contra. This Way of declaring is ſaid to be 
contrary to Form, and that the Precedents are all otherwiſe ; 


but if it be the ſame in the Subſtance, the Difference in Ex- 


preſſion 


1 


ſues out a Writ of Privilege, it always appears upon the 
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preſſion will not vitiate it; and in Lil. Eutr. 161. A Com- 
mitment is entered as this is; ſo in Rob. Entr. 302. A 
Perſon may be committed to the Marſhalſea Priſon, not- 
withſtanding the uſual Form of Commitments, it is to the 
Cuſtody of the Marſhal; and in the late Act of Parliament 
for Relief of inſolvent Debtors, it is ſaid, a Perſon committed 
to the Cuſtody of the IVarden, which plainly ſhews it to be 
the ſame Thing as a Commitment Pri/orre of the Fleet. 
But admitting the Form of this Commitment to be irre- 
gular, it is only erroneous, but not in itſelf void ; for the 
Court had a Juriſdiction originally. 1 Salk. 272, 348. 5 Mod. 
19. Carth. 148. And ſo concluded, that ſhould this be taken 
to be a Defett in the Form of a Commitment, the Plaintiff 


C 


ſhall not take Advantage of the Error upon an Eſcape, but 
ſhall be liable notwithſtanding ; quod fuit conceſſum per Cur 


to be an eftabliſhed Rule, And as to the Form of the Com- 
mitment the Court held it good; and tho' a Commitment 
to the Priſon of the Fleet may in ſome Reſpects be /aid 10 
be local, yet it is not ſo to all Intents and Purpoſes; for {up- 
poſe a Priſoner eſcapes, and afterwards the Harden reſigns 
tis Office, ſhall the new JVarden be anſwerable for this Eſcape ? 
he certainly ſhall not. And the Court ſeemed to think it Act 
neceſſary for the Plaintiff in this Action to ſhew there was 
any IWrit in C. B. againſt J. S. for it ſhall not be intended to 
the contrary. Sed adjornatur, to be ſpoke to again. 


King verſus Inhabitants of Utoxeter, 
Paſch. 6 Geo. II. B. R. 


HE Court after great Deliberation reſolved, that a Cer- ( 97.) 
tiorari did not lie to remove a Poor's Rate; that if Cenimari lies 
the Rate be not a legal Rate, or if it be unequal, the Party not to return 
aggrieved may there appeal to the Seſions for his Remedy u pon 9. N 5 
the Diſtreſs ; and ſo it was determined 10 Anne, in the Caſe 
of St. Mary's in Marlborough. A Rule was made to re- 


turn the Poor's Rate, but was afterwards quaſhed. 


Hays verſus Warren, Paſch. 6 Geo. II. 


B. R. 


CTION pon the Caſe upon ſeveral Promiſes for Mor ( 98. ) 
aud Labour done. Judgment by Default; the Defen- Error. 


dant brought a Mit of Error, and aſſigned general Errors. Cafe on A,. 
H © | Mr ſumpſit for 
* Work and 


Labour, not laid to be done ex Reguiſitione Defendentis. 
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Mr. H. Counſel objected, that the Plaintiff did not appear 


—_— 


to have any Cauſe of Action. This is an Action for Work 
and Labour done; there are ſeveral Counts in the Declara- 


tion, and it is not alledged in any one of them that this work 
was done ex Requiſitione of the Defendant ; this Action is 
grounded upon a paſt Confideration, the Plaintiff ſets forth 
cum etiam the Defendant in Conſideration that the Plain- 
tiff performaſſet & perfeciſſet, &c. he promiſed, &c. This is 
in the Preterperfect Tenſe, and is for a Conſideration paſled, 
and therefore ought to have been coupled with a Requeſt. 1 
Rol. Abr. This ts not Want of Form only, it is a De- 
Feet in Subſtance, and would not have been helped by the 
Statute of Feofails, if a Verdict had been given in this Caſe. 
Cro. Eliz. 442. Jeremy aud Goochman. Afſumpſit, and de- 
clares, that in Conſideration quod deliberdſſet & dediſſet to 
the Defendant twenty Sheep, he aſſumed to pay unto him 5 /. 
at the Time of his Marriage; and alledged in facto that he 
was married; the Iſſue was Nom afſumpſit, and found for the 
Plaintiff; and moved in Arreſt of Fudgment, becanſe it was 
for a paſt Conſideration; for it is in the Preter-Tenſe deli- 
beraſlet, &c. and therefore no Canſe of Action; and of that 
Opinion was the whole Court, and therefore 7udgment ſtaid. 


So Cro. Eliz. 741. Barker and Hallifax; Aſſumpfit, whereas 


the Defendant ſuch a Day and Year, in Conſideration that 
the Plaintiff by the Defendant's Appointment, and for his 
Debt, paulo ante tunc ſolviſſet to R. S. 60 l. that the Defen- 
dant aſſumed to pay it upon Requeſt, c. the Defendant 
pleaded Non aſſiunpſit; and it was found againſt him; and 
after Verdict, upon Motion in Arreſt of Fungment, the Judg- 
ment was ſtaid; becauſe the Payment of the 601. being a paſt 
Conſideration, was not ſufficient to maintain the Action. But 
Note; The Court ſeemed to think theſe Caſes were not Law, © 
becauſe here was a good Conſideration, and the Defendant 
has reaped the Benefit of it. In 3 Leon. 91. Merry and Lewis, 
which Caſes are cited 2 Vent. 75. in Conſideration he would 
repair a Houſe at the Defendant's Requeſt, he promiſed to 
pay, and alledged that he repaired it; and this was held 
naught after Verdict, for not ſaying he repaired it at Requeſ. 
And fo it was adjudged Paſch. 11 Ann. Powel and Coke In- 
fant. No Aſſumpſit will he upon a paſt Confideration, unleſs 
there be a Requeft which couples it to the Promiſe, where it 
is laid in the Declaration that the Defendant ud ſtood in- 
debted, &c. A Requeſt may not be neceſſary, becauſe it is al- 
ledged to be a Debt, and it continues to be a Debt till it is 
diſcharged. So where it is alledged, that the Defendant in 
Conſideration the Plaintiff had bargained and ſold, (5c. in this 


Caſe the Plaintiff zeed not aver a Requeſt, becauſe a Bargain 
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and Sale implies as much ; it is Aus contra actum, which 
couples the Requeſt to the Conſideration ; but an *Aſumpſit * 
for Work and Labour done, as it is laid in this Caſe, ©1z. 
quod performaſlet & perfeciſſet, cannot imply a Requeſt, he- 

. cauſe it might be done without the Knowledge or Privity of 
the Defendant ; and therefore an Action will not lie, unleſs 
it be expreſly averred to have been done ex Requiſitione of the 
Defendant. 

Mr. S. Counſel cor: He agreed, that in the old Books 
it was held, that a Requeſt was neceſlary, but that theſe 
Niceties in Pleading had introduced great Inconveniences, and 
for that Reaſon the Law was now altered. The Caſes that 
have been cited out of Cro. Eliz. cannot be held for Law at 
this Day; in fol. 442. it is ſaid there was no Requeſt, but 
it is alledged quod deliberaſſet, which implies a Requeſt; for 
he could not have delivered it to the Defendant, unleſs 
there had been an Acceptance, and that neceſſarily imports a 
Requeſt and Privity in the Defendant; and in Fel. 741. it is 
alledged to be at the Defendant's Appointment ; which can 
be taken no otherwiſe, than at the Requeſt of the Defendant 
he had done ſo and ſo. The Caſe in 3 Leon. 91. he agreed to be 
good Law, but that was for Work and Labour done for a 
third Perſon, and therefore the Defendant could not be liable 
unleſs it was done at his Requeſt; but in the preſent Caſe 
it is ſaid, quod performaſſet & perfeciſſit pro eodem Carolo, 
which diſtinguiſhes it from the Caſe in Leoz. the Reaſon of 
this Caſe is againſt them. It is objected, that there does not 
appear any previous Requeſt; hut it appears the Defendant 
had. the Benefit of the Mor and Labour, which is the ſame 
Thing, and equal to a Requeſt, In Raymond 260. the 
Caſe of Church and Church, where in Afumpſit the Plaintiff 
declared, that whereas the Plaintiff had at his own Charge 
buried the Defendant's Child, the Detendant promiſed to pay 
him his Charges; and tho' there was no Requeſt laid, yet 
Judgment was given for the Plaintiff. So in Hetl. 84. Frank- 
lin and Bradel; Aſſumpſit, That whereas the Plaintiff had 
ſerved the Defendant & LU, the Defendant after the Death 
of the Wife promiſed to pay, (5c. it was moved in Arreſt of 
Judgment, that it was a paſt Conſideration, and there was 
no Requeſt alledged; but adjudged it was a good Conſi- 
deration, and that the Service was to the Benefit of the De- 
fendant ; and therefore that in Conſideration that the Plain- 
tiff had married the Daughter of the Defendant is a good 
Conſideration; ſo in Conſideration that you have been my 
Surety, I promiſe to ſave you harmleſs; ſo in Conſideration 
that the Plaintiff was Bail for the Defendant, he promiſed to 

give him a Horſe, this is good; fo in Conſideration that 7; $. 
eing 
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being a Carpenter had well built my Houſe, I promiſe to, 
give him 5 J. And it 1s not necefſary in any of theſe Caſes 
to alledge a Requeſt ; becauſe the Benefit which the Defen- 
dant receives is a good Conſideration, and neceſſarily implies 
a Requeſt; and to this Purpoſe was cited likewiſe 2 Lec. 
111. Marſh and Rainsford, and 2 Leon. 225. He further ar- 
gued, that if the Court ſhould be of Opinion that a Requeſt 
was neceſſary, that there was ſufficient Matter alledged in 
the Declaration to import a Requeſt ; it is ſaid, that whereas 
he had done ſuch Work that the Defendant de promiſed 
to pay, Gc. ſo that the Promiſe is laid to be on the ſame 
Day that the Work was performed ; and therefore may be 
taken to be a Promiſe before the Conſideration was paſt, /cil. 
before the Performance of the IVork, for the Laco makes no 
Fraftion of Days. Latch 150. 1 Rol. Abr. 12. pl. 13. And if 
it be taken this Way, a Requeſt is not neceſſary. It is like- 
wiſe alledged, to be for Work done pro eodem Carolo, and 
that is as much as to ſay, that it was Mor done at the Re- 
queſt of the ſame Charles; it is laid in the Ouantum mernit, 
that he deſerved ſo much Money from the Defendant, and 
he could not deferve ſo much, unleſs the Defendant lay under 
an Obligation to pay it. Latch 112, 274. 

Raymond C. J. Where the Fatts are ſo ſtated upon the Face 
of the Declaration, that it appears that the Defendant had the 
Benefit of them, an Action will lie, if the Conſideration arifes 
pon a mutual Agreement ; as if it be alledged, that whereas 
the Plaintiff Vendidiſſet, &c. the Defendant promiſed; this 
zuports a Confideration and a Requeſt, for the Vendidiſſet 
takes in the Concurrence of both Parties: But in the prin- 
cipal Caſe, it 1s neither ſaid to be at the Requeſt of the De- 
fendant, nor does it appear that he reaped any Benefit by it 
afterwards. This Action is grounded upon a Promiſe made 
for a paſt Conſideration, it is alledged on ſuch a Day he did 
the Work, and poſtea the Defendant promiſed to pay. In 
ſome Caſes the Law does not allow of any Fraction of Days, 
in other Caſes it will ; but in this Caſe it is evident the Con- 
{ideration was paſt. If a Man ſhould come and ſay he built 
a Houſe for me, and it does not appear that I had the Ad- 
vantage of it, an Action will not lie. In all thoſe Caſes 
where the Action is held good, notwithſtanding the Omiſſion 
of a previous Requeſt, it appears the Defendant had a Be- 
nefit, which by Implication carries a Requeſt along with it. 
The Statute of Feofails does not extend to this Caſe; here 
evants Subſtance, and nothing is cured by thoſe Statutes but 
Defetts in Form only. 

P. P. and L. Juſtices were all of the ſame Opinion, 


that the Judgment ſhould be reverſed ; for that there appears 
3 nothing 


— 
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nothing thro' the whole Declaration but a bare Averment, 
that the Plaintiff had done ſo much Work, without alledging 
any Requeſt previous to the Conſideration, or any Benefit ſub- 
ſequent ; and there is not one Caſe wherein the Action hath 
been held maintainable, but there is an expreſs Requeſt ſct 
forth in the Declaration, or ſomething elſe, wherein it may 
be inferred the Defendant had received a Benefit. Work may 
be done for a Man without his Requeſt or Privity ; if a Man 
will enter upon my Land, will pull down my Houſe and 
build up a new one, without my Conſent and Approbation, 
the Law gives me the Houſe; and the Plaintiff hath no 
Remedy for Work and Labour done ; the old Houſe might 
be as commodious for me to live in; as a new one; and an 
Action will not lie, unleſs the Conſideration is grounded 
upon a precedent Requeſt, or a ſubſequent Benefit and Ap- 
probation. In the Caſe of Bail, can a Man come afterwards 
and ſay he reapt no Advantage from it; it appears clearly 
he had a Benefit; fo for Charges in burying another Man's 
Child; and in all the other Caſes there is a Benefit ariſing to 
the Defendant on a Requeſt alledged in the Declaration. The 
Statute of Feofails does not extend to the preſent Oneſtion ; 
and ſo Judgment was reverſed per totam Cur. Vide Hob. 
105. Lampleigh and Brathwait. Dyer 272. Hunt and Bates. 
Dyer 35 5. b. Oneley's Caſe. Cro. Eliz. 442, 59. Marſh and Ka- 
3 venford. Cro. El. 442. Jeremy and Goochman, contra. Cro. El. 
3 741. Barker verſus Hallifax, contra. 


„ 


Biſhop ver. Stracey, Paſch. 6 Geo. II. 
B. R. 


ACTION upon the Caſe upon ſeveral Promiſes; and the C 99. ) 
Plaintiff declared againſt the Defendant in Cuſtodia 22 Noon 
3 Domini Regis Mareſchalli, &. The Defendant demurred ET 
2 ſpecially, and aſſigned for Cauſe, that the Stile of the Court 
was ill ſet out; for as this Caſe ſtands, it does not appear the 
Defendant 1s before the Court. In all Caſes, where the De- 
fendant is ſued by Bill in this Court, he is in the Declaration 
to be in Cuſtodia Mareſchalli Mareſchalſiæ Domini Regis, 
coram ipſo Rege exiften'; this is the proper Stile, and it is this 
which gives the Court a Juriſdiction. The ſecond Cauſe of 
Demurrer was, becauſe it was ſaid generally the Plaintiff 
came, &c. and it does not appear in what Manner, whether 
by Attorney, in proper Perſon, or by Guardian ; and it can- 
not be intended he comes in propria Perſona, becauſe it is 
not ſaid ſecuudiuin legem & om bnjus Cur; there are 
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many Inſtances where the Pleadings have been held ill, be- 
cauſe the Attorney's Name has not been ſpecially mentioned, 
but only ſaid quod venit, Gc. per Atturnatum ſuum. 1 Rol. 
Abr. 796. pl. 28. So there are Caſes where it has not ap- 
peared, in what Mariner, or by whom the Party appears; as 
in 1 Nol. Abr. 794. 12. it was ſaid quod defendens venit &. 
comparuit generally, and this was held to be Error, becauſe 
it did not appear by the Record, whether in proper Perſon 
or by Attorney. | 

Mr. D. Counſel cont' There are numerous Precedents in the 
Books, where the Parties may both ſue and defend in propria 
perſond; and it being altered generally in this Court, it muſt 
be intended he came in proper Perſon. As to the Stile of the 
Court, there are a great many Acts of Parliament where the 
Deſcription of the Court is ſet out in the ſame Manner, in 
Cuſtody of the Marſhal of the King's Bench; the Deſcription 
of the Office of the Marſhal of this Court is not ſo ſtrictly 
regular as to admit of no Variation or Diminution; for in 
2 Salk. 439. a Sci Fac” was brought againſt a Bail, and the 
Breach aſſigned was, that the Defendant had not rendered 
himſelf Priſonæ Mareſchalli Mareſchalſiæ Domini Regis, o- 
mitting the Words coram ipſo Rege; and yet this was held good, 
notwithſtanding it was objected the King had another Marſhal], 
and that is the Marſhal of the Houſhold; for the Marſhal 
of the King is the Marſhal of the King's Bench, and no Body 
elſe can be underſtood. So in 2 Salk. 602. Sci Fac' on a Re- 
cognizance of Bail, aſſigning Breach, that the Defendant did 
not pay, nor render Priſons Mar" Mareſch noftre, without 
ſaying any Thing further, and yet it was held good and ſuf- 
ficient ; and in the Stat. 8 & 9 V. z. c. 6. it is called the Mar- 
ſhal of the Mar ſbalſea of the King, without ſaying ipſo Rege. 

Cur": Both the Objections ſeem to be ſtrong ones; for al- 
tho in Common Parlance an Office may be ſo deſcribed as to 
be underſtood, yet in Pleading it muſt be deſcribed in that 
Manner in which it is taken Notice of in Law; Acts of Par- 
liament do not always fo ſtrictly follow the Deſcription of 
'Fhings as is neceſlary in Pleading. Suppoſe an Information 
in the Name of the Marſhal of the King's Bench, or ſhould 
an Action be brought againſt Mr. Yenrris, would it be ſuffi- 
cient to declare againſt him by the Name of the Maſter of 
the King's Bench 2 As to the other Objection, they held it was 
neceſſary to ſhew in what Manner the Plaintiff comes and 
appears, whether by Attorney, Guardian, or i propria per- 
ſorza; and it is not ſufficient to ſay generally he comes and 
appears, for that cannot be intended an Appearance in pro- 


per Perſon. Sed adjornatur, 
2 Paſch, 
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Caſes in B. R. &c. 6 Geo. II. 

Paſch. 8 Geo. 2. Trueby verſus Baker. Error upon a Judg- 
ment in C. B. and the ſame Objection was taken by Nurrel, 
that it did not appear in what Manner the Plaintiff ſued; 
whether by Attorney or in proper Perſon. 


Weal verſus Smith, Paſch. 6 Geo. II. 
B. R. Vide poſt Caſe III. 


"- Plaintiff had Judgment, and before Execution a 
Writ of Error coram oobis, Gc. was brought, pend- 
ing which the Plaintiff ſued out a H' Fa' by the Name of 
Neal, by Virtue of which Writ the Defendant's Goods were 
taken in Execution ; but the Plaintiff afterwards finding out 
his Miſtake, ſued a ſecond F Fi” before the Day on which 
the firſt was returnable; and by Virtue of this ſecond Writ 
the Sheriff continued in Poſſeſſion of the Defendant's Goods ; 
whereupon the Defendant moved to ſet aſide Execution, and 
to have his Goods reſtored; and took two Exceptions, I/, 
That the Plaintiff could not ſue out Execution pending the 
Mrit coram vobis; and 2dly, That the firſt FI Fa being 
wrong, the Sherift could not dctain the Goods in Execution. 
As to the firſt Objection it was anſwered, that Error coram 


vobis was o Superſedeas, wnleſs Bail be put in; and in all 


Caſes where this Writ has been allowed, (for it is but a 
modern Innovation in the Law,) Bail has been put in; and 
fo it was in the Caſe of Jones verſus Palmer, 13 Geo. 1. be- 
fore Raymond C. J. it was ſaid, there was no Caſes directly 
in Point, tho' there are Caſes which ſeem to intend as much; 
as in 1 Vent. 207. and Lil. Pract. Reg. 1 Pol. fol. 528. And 
Writs of Error are not to be favoured, becauſe in Delay of 
Juſtice, which occaſioned the making the Statute of 3 Fac. 1. 
Mr. F. Counſel cont”: There is a Caſe in 3 Bulſt. 62, which 

is in Point ; for it is there ſaid by Coke C. F. that in taking 
Bail upon a IWrit of Error, this Rule is to be obſerved; if 
the Error aſſhiened be Matter in Law, then the Uſe is to take 
Bail of the Party ; but if the Error be upon Matter in Fatt, 
then the Uſe is mot to take Bail before this Matter of Fatt 
be tried; and ſo is the Difference. 'L his comes up exactly to 
the Caſe in Queſtion; for Error coram vobis goes to Mat- 
ter of Fatt only, and cannot be aſſigned for Matter in Law; 
for the Court is .ſuppoſed to have determined that upon the 
Record before; a Mrit of Error is a Mrit of Right, and the 
Statute has always been conſtrued ſtrictly; for it has 4 0 
cen 
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Caſes in B. R. &c. 6 Geo. II. ; 


been held got to extend to Executors or Adminiſtrators ; and 
yet they are within the Meaning of the Statute, tho' not 
within the Words of it; and yet if Executors ell come vo- 
luatarily and put in Bail, they cannot afterwards waive it; 
and the Caſe of Jones and Palmer was no more, the Plain- 


tiff went and voluntarily put in Bail. 

Cur: This Writ is diſcretionary, and is not a Writ of 
Right ex debito Juſtitiæ; and therefore, when it is allowed 
by the Court, they may put what Terms they pleaſe upon 
it ; but doubted whether Bail was abſolutely neceſſary.” 

L. J. ſeemed to be of Opinion, that Bail was neceſſary, 
and cited the Caſe of JYValker and Stoker, Carth. 367. where 
it is ſo held; ſo where a Writ of Error abates by the Death 
of a Party, the ſecond Mrit is no Superſedeas without Bail; 
and was ſo held in the Caſe of Butler and Lucitaus, 4 Geo. 2. 
which ſeems to be of the ſame Nature with Error coram vo- 
bis ; he cited likewiſe the Caſe of 1 Yet. 31: 1 Mod. 285, As 
to the ſecond Objection, Serjeant Eyres ſaid there was no Pre- 
tence of any Fraud in this Caſe, the Judgment is legal, and 
for a fair and honeſt Debt; the Complaint is, that there was 
a Miſtake in the firſt FI Fa, and that is admitted; it was 
the Miſtake of the Clerk, and as ſoon as the Plaintiff was 
aware of it, he took out a freſh H Fa, and it is by Virtue 
of this ſecond Writ, (which is a good Writ,) that the Goods 
are held in Execution. The firſt F Fa' was void, and is to 
be conſidered as if no Writ had iſſued at all; aud the De- 
fendant may have his Remedy by Action againſt the Plaintiff 
for taking his Goods 3 but that will not make the ſe- 
cond Fi Fa' void. We are now legally in Poſſeſſion of the 
Goods, and therefore Execution ought not to be ſet aſide, 

Mr. F. cont”: It is admitted that the firſt Exccution is 
bad, when therefore that is ſet aſide, all ſubſequent Proceſs 
ſerved upon the Defendant under that Exccution fails like- 
wiſe. As where a Man is arreſted in a wrong County, and 
during his Arreſt is ſerved with freſh Proceſs, when he comes 
70 diſcharge himſelf of the Arreſt, every Thins that was 
ſerved upon him under the Arreſt is diſcharged likewiſe. So 
where Goods are taken wrongfully, they cannot afterwards 
be charged legally under that tortious Execution. P. J. The 
Miſtake in the firſt Fi Fa' appears to be nothing but the Miſ- 
priſion of the Clerk; here is a good and legal Judgment, and 
the Plaintiff is intitled to his Execution; but in taking out 
a N Fa the Clerk by Negligence has put an NM inſtead of a 
V, but the Plaintiff, as ſoon as ever he found out his Mi- 
ſtake, took out a new Fi Fa, and that was before the firſt 
was returnable; and there is no Pretence of a Fraud or Trick 


in the Plaintiff to charge the Defendant's Goods wrongtully, 
2 . 


— —_— 


Caſes in B. R. &c. 6 Geo. II. 125 


1 


* — —— 
— o—_—_ 


P. J. The Execution in this Caſe is originally void; and the 
Plaintiff cannot come and by a ſubſequent Act ſupply the De- 
fect of that Execution; the Goods were wrongfully taken, 
and therefore the Detaining them muſt be wrong alſo, and 
every ſubſequent Charge upon them is void; and this is 
a conſtant Rule in all meſne Proceſs, if the original Proceſs 
fails, all that has been done ſubſequent thereupon muſt fail 
likewiſe, Had the Goods been once reſtored, . the ſecond Ex- 
ecution by Virtue of the laſt Fi Fa" had undoubtedly been 
good; but in this there was no Reſtitution, but all that was 
done, was during the Continuance of the firſt Tort. L. J 
was of the ſame Opinion with P. he thought there muſt be 
ſome Evidence of a tortious Att, before this Execution could 
be ſet aſide. But the Court gave no abſolute Opinion, but 
took 'Time to conſider upon both Points; 


Poulter verſus Greenhall, High She- 
riff of the County of Lancaſhire, 
Paſch. 6 Geo: II. C. B. 


Riſoners may be aſſigned over by Parol to ſucceeding She- ( 101.) 
riffs, notwithſtanding the Writ in the Regiſter 1s by Priſoners aſ- 
Deed. Vide 2 Rol. Rep. 146. Dalton Office of Sher. 3 Rep. 4. gag _ 
72. Wecby's Caſe. 1 Sid. 335. Hanmer verſus Winmor. But d f 
the new Sheriff may compel the old Sheriff to make an Mu- 
ment by Indenture: 


The King ver. Cotten, Trin. 6 Geo. II. 
B. R. Vide antea. 


OR an Information againſt the Defendant, for convitt- ( 102. ) 
ing and charging a Man as the reputed Father of a Ba- ration 
flard-Child, without either Warrant or Summons ; and cited jag à Nan 
the Caſe of the King and Allington ab Venables, 12 Geo. 1. of being 
Conviction by the Mayor of Hartford, for felling Ale with- 11 
out a Licence, and upon Affidavit that the Defendant was Batara. * 
convicted without any Summons, an Inſormation was granted ; Child, wich- 
and ſo was the Caſe of the King and Heber, Paſch. 5 Geo. 2; or gut 
which was a Conviction upon the Game Act; and ſo in the | 
Caſe of the King and Clogg, and the King and Holland, be- 
ing both Orders of Baſtardy, Information was granted becauſe 
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B. and C. Serjeants com: They endeavoured to diſtinguiſh 
this Caſe from the Caſe of a Conviction; and ſaid this was 
only an Adjudication, and not an abſolute Convittion ; for by 
18 Elig. the Seſſions have an original Juriſdiction, and an 
Appeal lies. Suppoſe the Juſtices had made no Order at all, 
but only bound over the Party to appear at the next Seffions ; 
this certainly would have been no Conviction ; and the pre- 
ſent Order may be conſidered in the ſame Light. Ir may be 
compared to the Caſe of an Indifiment, which is always found 
againſt the Defendant, without any Notice, and cited the 
Caſe of the King and Backwell, Mich. 4 Geo. 1. The Defen- 
dant moved to have a Convittion of Baſtardy ſet afide, he- 
cauſe it did not appear there was any Summons ; but the Court 
denied the Motion. 'They then argued from the Inconvenience 
that would ariſe, ſhould a Summons be held neceſlary ; for 
by this Means the Party would have an Opportunity to run 
away and eſcape. | 

The Court agreed, that to convitt a Man without a Sum: 
Mons, or giving him an Opportunity to make his Defence, 
was againſt natural Juſtice. That it was an Exceſs of Power 
riſurp'd by the Fuſtices, and that by this Means the Defen- 
dane had been greatly injured; had not only been deprived 
of his Liberty, but that it was a great Scandal and Reflec- 
tion upon him. The Words of the Act of Parliament in this 
Caſe are very ſtrong, e. That the Fuſtices upon rightly 
and duly examining into the Matter may, &c. Can the Mat- 
ter be ſaid to be rightly examined into, when ohe Side only 
is heard? This is undoubtedly an irregular Proceeding in the 

uſtices ; but whether it was to be conſidered as ſuch an A- 
buſe of Power, as to draw down the Cenſure of this Conrt 
in fo extraordinary a Manner, was the Oueſtion. There does 
not appear to be Prejudice or Oppreſſion to the Defendant in 
this Caſe; and when nothing of this appears, the Court ought 
to be cautious in its Proceedings againſt Fyſtices of the Peace, 
ho ſerve their Country without Proſit or Reward. The 
Defendant is not without Remedy; if he has received any 
Injury, he may have an Action of falſe Impriſonment ; and 
therefore refuſed to grant the Information. 

L. J. ſaid, had this been a Conviction, the Summons ought 
to have appeared pon the Face of it, or the Court would not 
intend it ; otherwiſe in the Caſe of an Order; for then the 


Court will preſume a Summons till the contrary appear; he 


ſaid, he was inclinable to think this was zt a Convittion ; 
and that this Diſtindtion was taken in the Caſe of Baſtardy 
= cited, By 3 Car. 1. Seſſions have an original Furi(- 
liction. 
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Gale ver. Mottram, Trin. 6 Geo. II. 
B. R. Vide antea Caſe 64. 


EBT upon a Bond conditioned to ſubmit to an 4- (103-) 
ward ; the Defendant craved Oyer, 4 70 4. Debt upon 


3 3 : an Arbicra- 
ward, Plaintift rejoins, that after the Submiſſn both Par- tion Bond. 


ties entered into Articles to account; and upon an Account 
fairly ſtated, the Defendant appeared to be indebted to the 
Plaintiff in the Sum of 400 l. and therefore the Arbitrators 
awarded, that the Defendant ſhould pay that Sum to the 
Plaintiff's Agent; and alſianed for Breach that the Defen- 
dant had not paid, &c. And upon Demurrer Exception was 
taken to the Award, becauſe this Money was ordered to be 
paid to a third Perſon, and not to the Plaintiff himſelf ; 
and cited 1 Rol. Abr. 243. pl. 6. 247. pl. 4. Cro. Eliz. 4. 
Godbolt 12. and the Caſe of Lane and Tanner, Paſch. 12 
Anne, where it was awarded, that the Defendant ſhould de- 
liver to the Plaintiff certain Lands in Poſſeſſion of a third 
Perſon, Gc. and it was held that the Award was ill; for the 
Defendant had not a Power over the Land, and conſequently 
could not deliver it up without being a Treſpaſſer. 

Mr. F. cout: This Caſe differs from the Caſes cited; for 
the Perſon, to whom the Money was to be paid, was not 
a Stranger, but Agent for the Plaintiff; and it was his Duty 
to receive it. 

To appoint Money to be paid to Truſtees for the Plain- 
tiff's Uſe is good, fo it is to be paid to ſuch Perfon as the 
Plaintiff ſhould appoint to receive it; and in theſe Caſes Ten- 
der and Refuſal is a good Performance of the Award, and 
may be pleaded in Bar to any ſubſequent Action, for it is in 
Effect Payment to the Plaintift himſelf. 

Cur': The Perſon to whom the Money was to be paid is 
ſaid to be the Plaintiff's Agent, and it is the ſame Thing as 
if it had been ordered to be paid to the Plaintiff himſelf ; 
and Tender and Refuſal is a good Performance: Suppoſe it 
had been ordered to be paid to the PlaintifF's Order, cer- 
taiuly a Tender to the Plaintiff 's Order had been good; for 


Payment io a Man's Order is Payment to himſelf. The whole 


Court being of this Opinion, the Defendant deſired Time to 
look into it; and thereupon Judgment was not given, 


'The 
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The King ver. Ames, Trin. 6 Geo. II. 
B. R. 


( 104.) * | O quaſh an Order of Seſſions, which was made to diſ- 
Order of Seſ- 


ſions. 


charge an Apprentice from the Defendant Ames, who 
was a Carpenter by Trade, and that the Defendant ſhould 
return and pay back 5 J. to the Uſe of the Apprentice. 

Mr. S. Counſel took four Obje&ions. 1/7, That this was 
not a Trade within the Statute, and ſo the Juſtices have no 
Juriſdiction. 2d/y, It does not appear the Defendant received 
any Money from his Apprentice. 34%, The Seſſions have 
no Power or Authority to order the Maſter to refund; and 
athly, It does not appear the Maſter was ever ſummoned, 
or had Notice of the Complaint. | 

To theſe Objections Mr. F. anſwered. And as to the 
fourth he ſaid, there was no Occaſion to ſet forth a Sum- 
mons, for this comes before the Seſſions as a Court of Re- 


cord, and therefore not neceflary to ſet forth more than to 


ſhew they have a Juriſdiction ; and the Statute which gives 
the Seſſions a Juriſdiction, does not make a Summons neceſ- 
ſary. Vide 5 Eliz. c. 2. 1, 35. which provides, © That the 
« Maſter or Apprentice having Cauſe of Complaint ſhall 
© repair to one Juſtice of Peace, and ſhall take ſuch Order 
© therein as the Equity of the Caſe ſhall require; and if he 
« cannot agree the Matter between the Parties, then he ſhall 
© take Bond of the Maſter to appear at the next Seſſions, Oc. 
So that the Maſter is at his own Peril obliged to take Notice 
and appear; if he does not, the Seſſions may diſcharge the Ap- 
prentice in his Abſence ; and ſo is Dillau's Caſe, 1 Salk. 67. 
and Dittou's Caſe, 2 Salk. 490. for the Maſter ſhall not take 
Advantage of his own Obſtinacy. As to the third Objection, he 
ſaid, as the Juſtices may diſcharge an Apprentice, ſo they may 
alſo order a Reſtitution of the Money, within the Equity of the 
Statute, 'The Juſtices have a Power to raiſe Money in order to 
put out an Apprentice, by the ſame Reaſon they may have a 
Power to order Money to be reſtored ; and this is a Power 
conſequential upon their Juriſdiction to diſcharge. 1 Salk. 67, 
68. 2 Salk. 491. As to the ſecond Objection, he admitted, 
that it was not ſaid expreſly that the Maſter had received 
any Money with his Apprentice, but the Words are tanta- 
mount, and as ſtrong by Implication as poſſible. The Words 
are, © 'That the Maſter ſhall return and pay back”, which 
he could not do, unleſs he had received. As to the firſt Ob- 
jection, he ſaid, that in Gately's Caſe, 2 Salk, 471. it was 

2 held, 


A 


rn 
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held, that the Power to diſcharge Apprentices extends only 
to ſuch Trades as are ſpecially mentioned in the Statute ; but 
there are other Caſes where it is ſaid that Statute is to be 
taken liberally, and to extend to all Apprentices, 1 Saund. 
313. 2 Keb. 592. But this Caſe does not fall within the 
Equity of the Statute, but within the expreſs Words of it; 
for in the 3oth Section, where Mention is made what Trades 
may take Apprentices, the Trade of a Carpenter is exprefly 
mentioned; and then comes the 35th Section, which gives 
the Seſſions a Juriſdiction, and ſays, © If any ſuch Maſter; 
«© c. which is meerly relative to Trades mentioned in the 
zoth Section. . 
Mr. S. Counſel cot”: It is inſiſted, © That if the Maſter does 
< not appear, that his Non-appearance does not defeat the Ju- 
< ri{diction of Seſſions, but they may diſcharge the Apprentice 
« in his Abſence; and in order to ſupport this Doctrine, Re- 
* courſe is had to the Statute, that Application is to be made 
originally to a Juſtice, and that f he cannot reconcile 
«© the Matter, then he is to take a Bond for the Maſter's Ap- 
<< pearance at the next Scſſions. And indeed, had the Cir- 
cumſtances of the Caſe been ſo in Fact, the Maſter muſt 
have appeared at his Peril ; but nothing at all of this ap- 
pears, and it is well known the Seſſions have an original Ju- 
riſdiction; he admitted, that upon looking into the Act of 
Parliament, it looked as if a prior Application to ſome Juſtice 
of Peace was neceſlary, but it had always been determined 
otherwiſe, and the Word (all) is not compulſory, but direc- 
tory only; and ſo is the Caſe of the King verſus Johuſom, 
1 Salk. 68. 2 Salk. 491. S. C. It muſt therefore, as this Caſe 
ſtands, be now taken, that it came originally before the 
Seſſions, and therefore Notice was neceſlary. The Caſes cited 
by Mr. F. make for the Defendant, for by them it appears 
the Maſter was ſummoned; and if after that he will make 
Default, the Seſſions may undoubtedly proceed; and fo it 
was held in the Caſe of the King verſus Sympſorn, which 
was upon a Conviction for Deer-ſtealing. But the Objection 
in this Caſe is not that the Maſter did not appear, but that 
he was never ſummoned? It is inſiſted, that by a ſtrong Im- 
plication it does appear Money was given with the Appren- 
tice; but Things are not to be taken by Inference, for there 
ought to be expreſs Words to ſhew they have a Juriſdiction. 
As to the firſt Objection, he waived that, becauſe the Trade 
of a Carpenter was mentioned within the Statute, or elſe it 
had been a ſtrong Objection ; as was held in the Caſe of the 
King verſus JPately, Mich. 12 Geo. 1. which was an Order 
to diſcharge an Apprentice from his Maſter, who was by 
L 1 Trade 
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Trade a Cutter; and the Order was quaſhed, becauſe not 
within the At, 9 5 
Cur”: It does appear that this Cauſe came originally be- 
fore the Seſſions, and therefore a Summons was neceſlary ; 
the only Queſtion is, whether it be neceſlary to ſet. out this 
Summons in the Order? it is ſaid in the Order, that upon 
hearing Counſel, but does not ſay, upon hearing Counſel on 
both Sides; tho' this ſeems to be a reaſonable Conſtruction, 
the Diſtinction that has been taken in theſe Caſes between 
Orders and Convictions, ſeem to make a Summons not ne- 
ceſſary in this Caſe ; for this which is before us at preſent is 
no more than an Order of Seſſions, and fo a Summons muſt 
be intended, unleſs the contrary appears. 'The Statute which 
gives the Seſſions a Power to diſcharge in Conſequence there- 
of, gives a Power to order Reſtitution, or otherwiſe the Ma- 
ſter would be a Gainer by his own Wrong. By a neceſſary 
Intendment it appears, that the Maſter has received Money 
with his Apprentice; for the Order is, that he ſhall refund 
and pay back, which is tantamount to Words that he ſhall 
return and pay back ſo much Money received. But the 
Court did not give any abſolute Opinion, but took Time to 


conſider, 


ä 


mn. 


— — 


Martin verſus Duckett, Term. Trin. 
6 Geo. II. B. R. 


( 105. ) PON Error brought to reverſe an Outlawry, Mr. D. 
_ at, Counſel moved to ſtay Proceeaings till the Plaintiff in 
lavry. Error had put in Bail, as was directed by the Ad of Parlia- 

ment; and cited Carth. 459. Stat. 31 Elig. c. 3. and 4 & 5 
W. & M. c. 4. But the Motion was denied per Cur'; for the 
Plaintiff in Error is not oblized to put in Bail till the Out- 
lawry is reverſed ; and the Mit of Error ſtays nothin? before 
Bail is put in, but the Plaintiff may proceed to Execution. 
Vide Fat. 3 Jac. 1. c. 8. 


2 


Holmes 
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Holmes ver. Mendeſe, Trin. 6 Geo. II. 
B. R. Vide Caſe 65. Innys verſus 
Sinclear. 


| HE like Motion was now made this Term, the De- ( 106. 
fendant having been arreſted upon Affidavit made Affidavit ts 


by a third Perſon, that he had ſeen the Defendant's Ac- bold to Bail; 


count Books, and by them it appeared the Defendant was in- —— 


debted to the Plaintiff in the Sum of, Gc. The Court 
granted the Motion, and ſaid, this was not ſo ſtrong a Caſe 
as that of Iunys and Siuclear; where a third Perſon made 
Affidavit he had ſeen a Note of the Defendant's payable to 
the Plaintiff in the Hands of a Notary Publick. 


Clark verſus Paget, Trin. 6 Geo. II. 
B. R. 


M=* F. Counſel moved to ſet aſide all Proceedings, (the (10%. 
Plaintiff having proceeded ſo far, that Fudament was Motion to 
to have been ſigned that Morning, upon which the Motion ee So 
was made); and his Objection was, that the Notice under the Notice un- 
Writ was not according to Act of Parliament, which has der the Wric 
chalked out the expreſs Words in which Notice is to b. 3 10 
given, and by that he Name of the Defendant is to be ſet the A& of 
out at the Head of the Notice; whereas in this Caſe the De- FPTliament. 
fendant's Name was omitted, and only ſaid generally, 20 
are ſerved, &c. Vide the Stat. 5 Geo. 2. to prevent frivolous 
and vexatious Arreſts. 

And upon a Rule to ſhew Cauſe, Mr. S. inſiſted, that the 
Meaning and Purport of the Statute was purſued ; and that 
it was not neceſſary to include the Defendant's Name, where 
he was perſonally ſerved ; and it was not ſaid that Notice 
ſhould be in the Words following, © but to the Effect follow- 
Wan 
ing, Oc. 

But the Court granted the Motion ; for the A& of Parlia- 
ment is expreſs, and the Plaintiff muſt either ffrike the Let- 


ters A. B. out of the Act, or inſert them in his Notice, 
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__ 


The King verſus the Wife of Keat, 
Trin. 6 Geo. II. B. K. 


( 108.) 12 Defendant was libelled againſt in the Spiritual Court 
Libel for for Slander or Defamation, and a Writ de Excommuzni- 
Slander or cato Capiendo iſſued againſt her; which Mr. K. Counſel now 
in the Dig. moved to quaſh, becauſe the Charge was in the Disjunctive, 
junctirxe. gig. for Slander or Defamation, and cited the Caſe of the 
King and Smith, which was a Libel in the Spiritual Court 

ro convitio ſive Defamatione ; and the Court in that Caſe 

beld tho Libel naught, becauſe uncertain and in the Disjunc- 

tive, But in this Caſe the Motion was denied, for Slander 

and Defamation have one and the ſame Signification ; but 

there is a Difference between Chuditium and Defamatio; for 


Convitinm has a double Meaning, and ſignifies Reproof as 
well as Scandal. 


Gregory ver. Warren, Trin. 6 Geo. II. 
B. R. 


C 109. ) E he ſtay Proceedings againſt the Bail; the Writ of Error 
4 e in the original Judgment being put in and allowed 
4H fiayed,aWrir 0/2 the ſame Day the laſt Sci Fa' was made returnable. 
mm of Error Mr. F. cout: This is a ſtronger Caſe than that of Miers and 
4 omg = Arthur, and in that Caſe the Court ſaid they would go no 
Day the laſt further; and yet there the Writ of Error was put in and al- 
Fire facias Jowed two Days before the Return of the firſt Sci Fa. But 


able. the Court in the original Caſe made a Rule to ſtay all Pro- 
ceedings. 


Paſchal verſus Terry, Trin. 6 Geo. II. 
B. R. 


C110.) Obmiſſion to two Arbitrators, and if they cannot agree, to 


an Ire _ appoint an Umpire; they accordingly appointed an Um— 
ing made Pire, who made his Umpirage the Day following; the Par- 


without gi- ties being neither ſummoned, nor having Notice of the Ap- 


ying Venice pointment. Mr. $. Counſel moved to ſet aſide the Umpirage ; 
ing the De- and objected, that it was unreaſonable, and contrary to natu- 


ſendant. ral Juſtice, to make an Award without giving Notice to the 
CO Parties 
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Parties to attend. This is repugnant to the Submiſſion, and is 
a Misbehaviour within the Act of Parliament; the Umpirage 
was made upon the Defendant's Evidence alone, parte alterd 
inaudita, the Plaintiff was neither heard nor had any Oppor- 
tunity given him to be heard; and for this Reaſon it was 


ſet aſide per L. and P. Juſtices, abſente P. 


Weal verſus Smith, 6 Geo. II. B. R. 
Wide antea Caſe 100: 


L, J. ſaid, Error coram vobis was 0 Superſedeas before C 111.) 
Bail is put in; and cited the Caſe of Merefield and ae N 
Mellon, 5 Geo. 2. where it was ſo held expreſly; and Ray- bes 8 
mond Chief Juſtice at that Time ſaid it was fo determined without 
in the Caſe of Ginger and Cook. But this Point was not de-. 
termined; for the Plaintift in Error, ſeeing the Opinion of 


the Court, put in Bail. Fide antea: 


Twells ver. Southwell, Trin. 6 Geo. II. 
B. R. 


R. J. moved to ſet aſide a Judgment for Irregularity; (112.) 
and his Objection was, that common Bail was filed in Judgment. 
a Term ſubſequent to the Writ; this was an Action by La- 

titat, returnable the firſt Day of Hilary Term, and the Bail 

was not filed till Eaſter Term following, at which Time 

the Declaration was delivered; 


The King verſus Cotton & al, Trin. 
6 Ceo. 11. &. KR. 


PON Motion for an Information the Caſe appeared to ( 113.) 
be this: By a private Act of Parliament made 27 El. Information. 
the Court-Leet for the City and Liberty of Meſtminſter was 
confirmed, and a more extenſive Juriſdiction given, &c. Hide 
the Statute. A Complaint was made in the Leet againſt Ed- 
wards (the Proſecutor) for Neglect of Duty; he behaved 
himſelf in a very infolent Manner, and made uſe of very 
contemptuous Language; put on his Hat in the Face of the 
Court, and faid to the Judge, © Fack Cotton commit me if 
50% dare”, Whercupon the Defendant did commit him for 
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this offenſive Language and the great Contempt he ſhewed 
the Court. Edwards now came for an Information, ſuggeſt- 
ing that he was committed for a Neglect of Duty, notwith- 
ſtanding he offered to put in Bail. But the Court, upon the 
Circumſtances of the whole Caſe, refuſed the Motion ; and 
held, that had the Commitment in this Caſe been for a 
Breach of the Peace, it had not been ſtrictly juſtifiable, ad- 
mitting Bail was offered, But this Commitment was for the 
Contempt; and tho' the uſual Method of proceeding in thoſe 
Caſes, is in the firſt place to fine the Offender, and after to 
commit him for Non-payment, which Method was not pur- 
ſued in the preſent Caſe, yet this appears rather to be a Mi- 
- fiake in Fudgment than any wilful Oppreſſion ; and therefore 


the Information was denied. 
Note; Edwards was a Petit Conſtable of the Leet. 


ew \ 


Term. Mich. 7 Geo. II 


OTF, That this Term Sir Philip Tork, his Majeſty's 

Attorney General, was made Lord Chief Juſtice of 
England, and the ſame Term was made a Peer of Great 
Britain by the Name of Philip Lord Hardwicke. 


Barker ver. Reynolds and Weſtwood, 
Mich. 7 Geo. II. B. R. 


Cris Reſpaſs and Aſſault; Reynolds the Maſter pleads $0z: 
Treſpals and Aſſault, Gc. and upon that Iſſue is joined. Meſtwood 
TT Jutifica- the Servant juſtifies, for that the Plaintiff having aſſaulted 
tion therewo. [is Maſter, he then and there aſſaulted the Plaintiff in De- 

' fence of his Maſter; and to this the Plaintiff demmurs. 

Mr. 4. Counſel pro Oer inſiſted, that the Juſtification was 
inſufficiently alledged, and took two Exceptions; 1/7, Tho' 
a Man may juſtify in Defence of his Maſter, yet he cannot 
juſtify an Aſſault in Defence, Gc. and cited 2 Roll. Mr. 546. 
His ſecond Objection was, that the Juſtification in this Caſe 
is ill pleaded; for the Aſſault in the Declaration might be 
at a "Lime preceding the Aſſault by the Servant, as this Ju- 
ſtification now ſtands. The Words are, (having afſaulted,) 
and tho' the Court ſhould be of Opinion that a Servant may 
juſtify an Aſſault, Gc. in Defence of his Maſter, yet he can- 
not juſtify an Aſſault upon the Plaintiff at a Time ſubſequent 
to the Aſſault made upon the Maſter, 

| 2 | Mr, 
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Mr. M. Counſel cont: A Servant may juſtify an Aſſault in 5 
fence of his Maſter, and cited 9 Ed. 4. 48. 2 Rol. Abr. 546. 1 


Salk. 407. Leeward & Ux' ver. Baſilee. As to the ſecond Objec- 


tion, he ſaid the Juſtification was well, for that the Words muſt 
neceſſarily be in the Preterperfe& 'Tenſe, and could not be 
otherwiſe ; for an Aſſault muſt have been committed, or it 
is certain the Defendant could not juſtify. And the Words 
(then and there) ſhew that the Aſſault mentioned in Juſtifi- 
cation was at the ſame 'Time and Place the Aſſault was made 
upon the Maſter. 

TX. C. J. There is no Doubt but a Servant may juſtify an 
Aſſault in Defence of his Maſter; but the Oueſtion in this 
Caſe is, whether the Defendant by his Plea has ſhewn that 
the Aſſault was neceſſary in Defence of his Maſter ; for it is 
only ſaid, the Plaintiff having aſſaulted, &c. he then and there, 
&c. in Defence of his Maſter, which certainly is not ſufficicnt ; 
but he ought to have gone further, and ſhewn that the Plain- 
tiff would then and there have beat his Maſter, if he had 
not aſſaulted the Plaintiff in Defence, &c. The Words, as 
they are now pleaded, (having aſſaulted) have Reference to 
a Time paſt; whereas the Defendant ſhould have ſhewn that 
the Aſſault by him was at the Time the Maſter was aſſaulted 
and the Words then and there will not confine this Aſſault to 
that Time, but may relate to the Day and Place only ; 
whereas the Aſſault by the Servant might be at a different 
Time of the Day to the Aſſault made upon the Maſter. P. 
P. and L. J. being of the ſame Opinion, Zudgment was givers 
for the Plaintiff. 


Cowne verſus Barry, Mich. 7 Geo. II. 
5-4 ll 


C'TION of Debt upon Bond conditioned to pay 1oo/. ( x25.) 
with Intereſt on the 5th of June, &c. Defendant after Debc upon 

Oyer pleads Payment of Principal and Intereſt before the Ac- 3 "FM 
ment at à 

the Day mentioned in the Condition. Plaintiff replies, that Time before 
the Day in 

5 . wu , the Conditi— 

Defendant's Plea, Upon this Iſſue was joined, and Verdict for on, aided by 
the Statute 


tion brought, ſcil. on the 26th of March, which was before 
the Money was not paid aodo ( forma, as alledged in the 


the Plaintiff, Mr. K. Counſel moved for a Repleader ; for 


terial; and ſo he ſaid it had often been determined in this 
Court. 


Mr, 


fi r AAmendgs- 
that the Defendant having pleaded Payment before the Day 3 


mentioned in the Condition, the Iſſue thereupon is imma- de ey , 
pleade 


denied, 
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( 116.) 
Aſſumpſit on 


an Inland 
Bill of Ex- 
change. 


Mr. B. Serjeant cout The Defendant's Plea is not that the 
Money was paid before the Day mentioned in the Condition, 
but the Payment was ante impetrationem Brevis, ſcil. 26 
March, which Plea is now aided by the Hatute for Amend- 
ment of the Laws ; and the Scil. is immaterial. Y/7de Stat. 4 & 
5 Ann. c. 16. which provides, that where an Action of Debt is 
brought upon any Bond which has a Condition, or Defea- 
zance, to make void the ſame upon Payment of a lefſer Sum 
at a Day or Place certain, if the Obligor, his Heirs, &c. 
have paid the ſame before the Action brought, tho ſuch Pay- 
ment was not made ſtri&tly atcording to the Condition, yet it 
may be pleaded in Bar of ſuch Action, as if the ſame had 
been paid at the Day and Place according to the Condition. 
The Court being of the ſame Opinion, «iz. that the Defen- 
dant's Plea was aided, the Motion for a Repleader was denied. 


Thomas ver. Biſhop, Mich. 7 Geo. II. 
"© | 


A Toms by Thomas Indorſee of a Bill of Exchange 
drawn upon the Defendant Biſhop, and accepted by 
him, © At thirty Days Sight pray pay to Mr. Somerville 
* the Sum of 2001. and place it to the Account of the York- 
* Buildings Company, as per Advice, Charles Mildmay.” And 
the Bill was directed to the Defendant Biſhop, Caſhier of the 
Vork-Buildings Company, at their Houſe, &c. who accepted 
the ſame. P. J. before whom this Cauſe was tried, directed 
the Jury to find for the Plaintiff, the Defendant having gene- 


rally accepted the Bill in his own Name; but at the ſame 


Time gave the Defendant Leave to move for a new Trial. 
Mr. K. and S. Counſel inſiſted, that the Defendant was 
not liable perſonally, but as Caſhier of the Company ; and 
this appears not only upon the Face of the Note, but from 
the Letter of Advice to which it refers, and which was given 
in Evidence upon the Trial. For the Note is not only di- 
rected to Biſhop, Caſhier of the Company, but is expreſly 
mentioned to be placed to Account of the Company. 'The 
general Acceptance by the Defendant in this Caſe, can make 
no Alteration in the Note, ſo as to charge him perſonally ; 
tor Acceptance muſt be taken ſecumdum ſubjectam materiam, 
as Caſhier; he is not therefore bound by this Acceptance 772 
proprio jure, but in Right of the Company; and this is the 
general Method of tranſacting Bills of this Kind. So ig the 
Caſe of all Draughts upon the Bank, the Note is generally 
drawn upon the Caſhier, without any Mention of the CR, 

2 an 
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and yet there zs no Oneſtion but the Bank is reſponſible. The 


Plaintiff is not without Remedy, the Company is bound by 
this Acceptance, and he has his Action againſt them. Whe- 
ther this Bill was accepted by the Defendant in his own 
Right, or in Right of the Company, is a Fact proper for the 
Determination of a Jury; and this is the Circumſtance upon 
which we ground our Motion. Upon the Face of the Bill 
there is ſtrong Evidence in Favour of the Defendant, that 
bis Acceptance was in oe on of the Company; and this is 
yet much ſtronger, by Reference to Letter of Advice. 

D. Serjeant cont”: Whether the Defendant accepted this Bill 
in his own or the Company's Right, is not now the Queſtion. 
The Defendant has generally accepted it in his own Name, and 
that makes him liable 772 proprio jure; any Man may accept: 
Suppoſe a Bill drawn upon 7. N. it may be accepted by 
J. $. and by this Acceptance J. S. becomes liable. The Di- 
rection to the Defendant as Caſhier, Gc. is only a proper 
Addition and Deſcription of his Perſon. It is ſaid, he ac- 
cepted it in Right of the Company, and as their Servant; but 
how can this be known? the Acceptance is general in his 
own Name. There is no Queſtion but a Servant may have 
Tranſactions of his own, and may contract upon his own Ac- 
count. Bulls of Exchange muſt have a Certainty, the Accep- 
tance reduces it to a Certainty ; the Bill is drawn upon Y, 
and he has accepted it in his own Name generally, aud the 
Acceptance alone is ſufficient to charge him. | 

Z. C. J. Bills of Exchange are Bills of a particular Na- 
ture, ariſing from the Contract and Tranſactions of Mer- 
chants; the firſt Contract is by the Drawer, and by that he 


becomes liable; after Acceptance it is the Cbutradt of the 
Dratvee; and a further Contract may ariſe from the Perſon 


to whom the Bill is payable, by bis Indorſment over. But 
every IWriting that is drawn in Form of a Bill of Exchange 
May not in Fatt be ſo; as where Money is payable out of a par- 
ticular Fund; and ſo was the Caſe of Jenny and Hale, Trin. 
10 Geo. 1. Plaintiff Jenny ſold his Land to the Defendant, 
eho gave him a Bill for the Price or Value thereof in theſe 
IWords, directed to one Prat, Sir, you are to pay to Mr. Jenny 
ſo much, &c. out of the Money belonging to the Governors and 
Company of Devonſhire Miners, &c. the Money not being 
paid, Ferry brought his Action upon this Note, ſuppoſing it 
a Bill of Exchange; and upon Demurrer Plaintiff had Fudg- 
ment ; whereupon Error was brought in this Court, and Judg- 
ment reverſed; for the Court held it to be no more than 
a Direction and Appointment to pay Money out of a parti- 
cular Fund, and was not a Bill of Exchange. Vide this Caſe 
in Mod. Ca. 266. And ſo was the Caſe of Joſlyz and Luceru, 
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Trin. 13 Ann. which was to pay Money out of growing 
Stock; and theſe Notes do not make the Drawer liable in 
caſe the Stock ſhould fail. It is a general Rule, that the 
Acceptor of a Bill of Exchange is perſonally liable; how 
then does this Caſe vary? the Directions to the Defendant 
as Caſhier, Gc. cannot vary it; that is mcerly a Deſcription 
and Addition of his Perſon. The Acceptance in this Caſe is 
general, (accepted June 13. 1733. and ſigned Biſhop.) In all 
Caſes a general Acceptance is ſecundum tenorem Billz ; this 
Bill is drawn upon Biſhop, and the ſubſequent Words, viz. 
* Place it to Account of the Company, as per Advice,” can- 
not alter the Caſe, nor make any Difference in the Bill of Ex- 
change ; it is only the Method of accounting for the Money 
between the Drawer and Drawee after it is paid. As to the 
Letter of Advice, that is not proper Evidence; it is extrin- 
{ical of the Bill, and is always a private Tranſa&ion between 
the Drawer and Drawee, to which the Perſon to whom the 
Money is payable is not ſuppoſed privy ; if Letters of Advice 
ſhould have any Weight in theſe Cafes, it would be of dan- 
gerous Conſequence. Bills of this Kind are in their Nature 
negotiable; and ſuch an Allowance muſt make them uncer- 


tain, and may be attended with ill Conſequence in the 


Caſe of an Indorſee, who is in Nature of a Purchaſer for a 


valuable Conſideration. The Caſe of Evans and Camlinton, 


is ſtronger than this. Yide 2 Yentr. 3c7. Carth. 5. 

We muſt therefore judge of this Caſe as it ſtands upon 
the Face of the Bill, which is a Bill drawn upon Biſhop, 
and accepted by him generally, which alone is ſufficient to 
charge the Defendans and make him perſonally liable. 

. P. and L. Juſtices, being of the ſame Opinion, the 
Motion was denied, and Plaintiff ſuffered to have Judgment 
upon the Poſten. Vide Yo. 137. Talbot verſus Godbolt ; G. 
gave a Bill in this Form, © Memorandum, that I have re- 
« ceived of E. Talbot, to the Uſe of my Maſter Serjeant 
Gaudy, the Sum of 401. to be paid at Michaelmas following”. 
It was held that G. was liable, for the Clauſe of Repayment 


i general, and not to be repaid by his Maſter Gaudy. 


Evans ver. Thruſtout, Mich. 7 Geo. II. 


( 117.) 
Variance be- 
tween the 
Declaration 
and Origt- 
nal. 


B. R. 


N Eje&tment, Plaintiff declared upon the Demiſe of 
Fohn, and in the original Writ it was ſaid to be the De- 
miſe of Timothy; after Verdict for the Plaintiff, it was 


moved in Arreſt of Judgment by Reaſon of this Variance ; 
5 and 
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is. — » 


and fgid, if in Fact there had been no Original it 
had To cured by the Verdict, but a bad Original is not 
cured. | 

7. C. ]. 'The Demiſe cited in the Declaration is only by 
Way of Recital, and the Defendant cannot take Advantage 
of a bad Original, but upon Oyer or a Certiorari. 2 Salt. 
701, 658. Bragg verſus Digby, 6 Mod. 28. 


The King ver. Dr. Betteſworth, Mich. 
R. S. moved for a Mandamus to be directed to the ( 118. ) 
Spiritual Court, to grant Adminiſtration cam teſtamento Mandamus 
annexo to Kinnafion, reſiduary Legatce of K. his Father {0 72 Pit” 
deceaſed, the Executors having renounced in Favour of the grant admi- 
and they rcfuſe no Adminiſtration till ſuch Time as they have eee 
This is contrary to 21 H. 8. which provides, that Adminiſtra- g . 
tion ſhall be granted with all convenient Speed; and cited the * 
donderry's Will, where Exccutors applied to the Spiritual 
Court for Probate, but the Court refuſed till a Commiſſion, 
and ſaid the Spiritual Court had no Power to ſtay Probate. 
J. C. J. There is a great Difference between the Caſes ; 
liges the Spiritual Court to grant Adminiſtration to the reſi- 
duary Legatee. Shew Cauſe. Note, That afterwards, upon Denied. 


7 Geo. II. B. N. 
to the Spiri- 
reſiduary Legatee. We have applied to the Spiritual Court, biſtratign to 
iſſued out a Commiſſion of Appraiſement, and had a Return, on the Exe- 
King aud Betteſworth, which was in the Caſe of Lord Lon- 
cc. as in this Caſe; but this Court granted a Mandammns, 
here the Executors have renounced, and there is no Law ob- 
ſhewing Cauſe, the Maudamus was denied. 


Stephens ver. Loftyn, Mich. 7 Geo. II. 
H. K. 


I Debt upon a Bond the Plaintiff declares the Defendant ( 119. ) 
30 May 1723. by bis Bond obligatory, became indebted to wp by fim- 
the Plaintiff in the Sum of 76 J. 104. &c. Defendant craves avian wt cm 
Over of the Bond and Condition, which was for Payment of off againſt a 
381. 55. upon the firſt of December next enſuing the Date of Y*®" wow 
the Bond, with Intereſt, &c. and then pleads the Stat. 2 Geo. 2 Statute : 
cohich impowers the Defendant to ſet off mutual Debts in Geo. 2. 
Diſcharge of the Action; and avers, that the Plaintift ſtood 
indebted to him in the Sum of 70/. 8 5. due upon {imple 
Contract, 


—__ 
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Contract, which is more than the Sum mentioned in the Con- 
dition. Upon Demurrer to this Plea, Judgment was for the 
Plaintiff in the Common Bench, whereupon the Defendant 


brought Error in this Court. 
Mr. D. Counſel for the Plaintiff in Error : There are two 


Exceptions taken to this Plea, 1ſt, That by this Act of Par- 
liament, Debts upon ſimple Contract cannot be ſet againſt 
Debts of a ſuperior Nature. And 2dly, That the Penalty of 
the Bond, not the Sum mentioned in the Condition, is the 
Debt in Laco. As to the firſt he ſaid, where Debts are mu- 
tual, this Act of Parliament is to be conſidered in Nature of 
an Extinguiſhment, according to the Rule laid down in Man- 
ford's Caſe, 1 Salk. 305. where the ſame Hand that is to re- 
ceive, and ought to pay, it is an Extinguiſhment. This there- 
fore may be compared to an Action of Debt upon Bond, where 
Payment before the Action brought is a good Plea in Bar, by 
the Statute for Amendment of the Law. It is objected, that 
this may be inconvenient in Caſes of Executors, and work a 
Devaſtavit, but the Inconveniences on the other Hand is as 
great, Suppoſe an Executor brings Debt upon Bond due to 
his Teſtator, who at the ſame Time ſtands indebted to the 
MNefendant in the like Sum upon ſimple Contract, unleſs the 
Debt can be given in Evidence in Diſcharge of the Bond, 
the Money recovered muſt go in Diſcharge of Debts of a [u- 
perior Nature, and Defendant is without Remedy upon 
Failure of Aſſets. This Act of Parliament is a remedial 
Law, and ought to be conſtrued liberally ; it ought to be 
conſidered in the ſame Light with other Acts of Parliament, 
where mutual Debts are to be ſet one againſt the other; as 
the Bankrupts Act, 5 Geo. 2. all Debts are included; and 
there is no Diſtiuction between Debts upon Specialties and 


4 funple Contratts. In the Caſe of Retainer by Executor, he 


2s not obliged to plead it, but may give it in Evidence upon 
Plene Adminiſtravit, aud the Reaſon is becauſe it amounts to 
Payment. 

Mr. C. Serjeant cont”: The principal Queſtion in this Caſs is, 
whether the Penalty or the Sum mentioned in the Condition 
is the Debt in Law; for if Penalty is the Debt in Law, then 
the Defendant's Plea is ill; for the Sum to be ſet off in 
Diſcharge is not of equal Value, the Penalty is for 76 J. 105. 
and the Debt upon {ſimple Contract is only 70 J. 83. 

After Forfeiture of the Bond the Penalty is the Debt in 
Law, and the Condition cannot be given in Evidence. 3 Lev. 
368. and ſo was the Caſe of the Bank of England and Mor- 


rice, Paſch. 6 Geo. 2. 


76k 


5 


— 
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2. C. J. The Act of Parliament in Queſtion was made 
for the Benefit of the Defendant, and muſt be conſtrued in 
his Favour, ſo far as is conſiſtent with the Rules of Law. 
This Act cannot be conſtrued ſo but Inconveniences will 
ariſe upon it either one Way or the other. It is true, in the 
Caſe of an Executor it may work a Degaſtapit, and yet on 
the other Hand, it is hard that an Executor ſhould recover 
Debts upon Bond due to his Teſtator, and the Defendant 
not have it in his Power to ſet off Debts upon ſimple Con- 
tract, tho' of equal Value in Diſcharge. The Rule that is 
laid down comes too general ; ſuppoſe an Action is brought 
for Breach of Covenant, which ſounds in Damages, and the 
Plaintiff at the ſame Time ſtands indebted to the Defendant 
upon ſimple Contratt, which ſounds in Damages likewiſe ; it is 
pretty hard to ſay that one Debt cannot be ſet off to diſcharge 

the other. It is ſaid, this Act ought to have the ſame Con- 
ſtruction put upon it with other Acts wherein mutual Debts 
are mentioned; and for this Reaſon the Bankrupt's Act is 
cited; but this Caſe differs; for by the Bankrupt's Act all 
Debts are made cqual, and therefore no Notice is taken of 
Priority of Debts; beſides, Commiſſioners of Bankrupts have 
an Equity in them, and in Equity all Debts are equal. 

The chief Queſtion is, whether the Penalty is the Debt 
forfeited by Law ? for if ſo, the Debt pleaded in Bar or Diſ- 
charge is not equal in Value to the Debt demanded by the 
Bond, and conſcquently the Plea is bad; there is no Oneſtion 
but the Penalty is the Debt forfeited by Law, and therefore 
the Plaintiff muſt have his Fudement. 

P, and L. Juſtices : This Caſe muſt be determined as it 
ſtands upon Record; and the Queſtion is, whether this Plea is a 
good Bar? Defendant has pleaded mutual Debts, &c. but the 
Sum to be ſet off by his Plea is not equal in Value to the 
Demand. The Penalty is the Debt forfeited by Law, and 
no Way to diſcharge it, but by pleading Performance. The 
Statute for Amendment of the Law does not extend to this 
Caſe; the Statute makes Payment after the Day, and before 
the Action brought, good Payment in Diſcharge of the Bond; 
as Solvit ad diem was a good Bar at Common Law. 

The Defendant's Plea in this Caſe is not good; and fo 
gave Judgment for the Plaintiff, without giving any Opinion 
upon the firſt Objection. Note; The Law in this Reſpect is 
ſince altered by Stat. 8 Geo. 2. c. 24. | 
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( 120. ) 


Scire Facias 


againſt Bail, 


1 
Ejectment. 


4 
9 
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Aſhtell verſus Beaker & al, Mich. 
7 Geo. II. B. R. 


IRE Facias againſt Bail. Defendants pleaded that no 
Ca' Sa' was proſecuted and returned ante diem emana- 
tionis originalis Brevis de Sci” Fa. 

To this the Plaintiff demurred as an immaterial Plea, for 
a Ca' Sa' may be returnable the ſame Day the Sci' Fa' iſſues ; 
and this has always been held good by the Practice of the 
Court. 

Mr. D. Counſel compared it to the Statute of Limita- 
tions, which is always pleaded ante diem exhibitionis Bills, 
or ante diem impetrationis Brevis, He likewiſe oljected to 
the Sci Fa, becauſe it did not appear the Plaintiff had 
prayed Execution, and without Prayer he cannot have Execu- 
tion ; and cited 1 Rol. Abr. 894. 3 Mod. 252. 

2. C. J. The Plea is immaterial, becauſe the Ca' Sa“ may 
be returnable the ſame Day the Sci' Fa' iſſues, which is a- 
greeable to the Prattice of this Court; and therefore the 
Pleading mult be ante emanationem Brevis, Gc. the Reaſon 
for Pleading the Statute of Limitations in that Manner is, 
becanſe thoſe are the Mords of the Act of Parliament. 

P. P. and L. Juſtices, being of the ſame Opinion, Judg- 
ment was for the Plaintiff, unleſs Cauſe, Gc. 


Warrener verſus Thruſtout, Mich. 
7 Geo. II. B. K. 


N Ejectment. Mr. Common Serjeaut moved to amend a 
Declaration, which was for ſeveral Meſſuages and three 
Acres of Ground; the Amendment prayed was to ſtrike out 
the Word (Ground), and inſtead thereof to make the De- 
claration for three Acres of Arable Land; and cited a Caſe 
2 Geo. 2. where the Plaintiff declared de Meſſuagio five Te- 
nemento; and upon Motion Leave was given to ſtrike out 
the Words (/ive Tenemento); and both this and the original 


Caſe was before Appearance. | 
Cur: To ſtrike out the Words (three Acres of Ground), 


and add others which are of a different Nature, 7s altering 
the Demiſe, and therefore denied the Motion; but gave 
Leave to ſtrike out three Acres of Ground. 


5 Whitcham 2 


— 


Caſer in B. R. &c. 7 Geo. II. 


Whiteham, Cui tam, and Jokeham, 
Mich. 7 Geo. II. B. R. 


—— 


I Nformation Qui tam, Gc. for buying and ſelling Sheep in ( 122.) 
the ſame Market, contrary to 5 & 6 Ed. 6. c. 14. To Information 


quaſh this Information two Objections were taken, 1/7, Be- Qui tam”, 


cauſe no Affidabit was made by the Perſon who commenced 
the Proſecution before the Iſſuing of the Information, that 
the Offence was committed in the ſame County where the 
Suit is commenced. Vide 21 Jac. 1. c. 4. No Officer or Mi- 
uiſter in any Court of Record ſhall receive, file or enter of 
Record any Information, &c. until the Informer or Relator 
has firſt taken a Corporal Oath before ſome of the Judges 
of that Court, that the Offence laid in ſuch Information, &c. 
was committed within a Tear, and within the ſame County 
ehere ſuch Information was commenced. The ſecond Excep- 
tion was, that the Fact was laid ſubſequent to the firſt Day 
of the Seſſions. 

Mr. L. Counſel inſiſted, that this Information could not be 
quaſhed upon Motion; Informations Qi tam are in Nature of 
Civil. Actions, and uo Inſtance that a Civil Action was ever 
qua ſhed upon Motion. 1 Inſt. 139. The Objection is, that no 
Affidavit appears upon Record; but that docs not make the 
Information void, the Words of the Act are, That uo Infor- 
mation hall be received, filed or entered of Record, &c. fo 
that altho' the Proceedings are irregular, the Information may 
well ſtand. Carth. 503. Salk. 376. No Information ſhall be 
received or filed before Recoznizance given by the Informer 
to proſecute with Fett, &c. Stat. 4 & 5 W. z. c. 18. and that 
it was held upon Conſtruction of this Act of Parliament, that 
in Caſe no Recognizance be given, the Information is not 
void, but Proceſs thereon muſt be ſet aſide. But in this Caſe 
the Act of Parliament has been complied with; for here 
Affidavit has been made by the Relator, which is agreeable to 
the IWords of the Statute ; and in this Caſe it is reaſonable; 
for this is a Proſecution npon a penal Statute, and if the Iu- 
former was to make Affidavit, he could not be an Evidence to 
convitt the Offender. But admitting the Oath in this Caſe 
not ſufficient, the Court will not quaſh the Information, but 
- ephere Exception appears upon the Face of the Record; and 
no Advantage can be taken of this upon Error, or Demurrer 
to the Declaration. 4 [zft. 272. 

As to the ſecond Objection, he ſaid this Caſe was like the 
Caſe of all ſpecial Memorandums ; for altho' all Declara- 

: tious 
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( 123. } 
Aſſault and 
falſe Impri- 


tions are in Fiction of Law ſuppoſed to be entered on the firſt 
Day of Term, yet a ſpecial Memorandum alters the Caſe, 
and ties it down: to the Day mentioned in the. Declaration. 
Seſſions commenced 11 Jan. but by Adjournment” were con- 
tinued to 12 Feb. on which Day the Offence was committed. 
Cur”: The Information cannot be quaſhed upon Motion, and 
fo it is ſaid in Salk. 372. There is a Difference between a 
Motion to quaſh and ſet aſide. If an Information be filed 
without Affidavit, the Court may ſtay Proceedings, or order 
it to'be taken off the File. The Anſwer which is given to 
the firſt Objection is very material; for in Proſecutions upon 
Penal Statutes, the Perſon who appears to be the Informer 
upon Record, cannot be a Witneſs ; and therefore Diſtinction 
may be made in this Caſe between {zformer and Relator ; 
before this Act of Parliament the Informer never appeared 
upon Record, and ſo was always admitted an Evidence. 
The whole Court being of this Opinion, the Rule was 
diſcharged, but principally for the firſt Reaſon, viz. That 
in Motions to quaſb Informatious, no Advantage can be taken 
but where the Kare hs on appears upon Record. Note; Pro- 
ceedings are carried on in the ſame Manner upon 12 Ann, 
n 4---- 


Smith verſus Boucher & a/, Mich. 
7 Geo. II. B. R. 


A I ON of Aſſault and falſe Impriſonment ad dammum 
| 1000/. Defendants juſtify and ſay, that the Chancellor 
and Scholars of the Univerſity of Oxon, from the Time where- 
of the Memory of Man is not to the contrary, were a Body 
incorporate by Name, &c. and that there now is, and Time 
imimemorial has been, a Court held before the Chancellor, his 
Commiſſary, &c. on Friday in every Ieek, for Determina- 
tion of all perſonal Actions whatſoever between the Parties, 
(one of them being a Scholar of the ſaid Univerſity, or Per- 
ſon having the Privilege thereof); and that Time immemorial 
it has. been cuſtomary on the perſonal Complaint before the 
Chancellor, his Commiſſary, &c. of any Perſon having 
Privilege of the ſaid Univerſity, that he has an Action 
perſonal of Damages. againſt any Perſon then being within the 
Precinits of the ſaid Univerſity, ſuch Complainant making 
his Corporal Oath before the Chancellor, &c. of ſuch Damages, 
and that he believes that ſuch Defendant, upon his being 
cited, will not appear, but rather run away out of the Pre- 


cinet of the ſaid Univerſity. For the Chancellor to de- 
I cree 
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cree a Warrant to be made in Writing for the arreſting and 
taking the Body of ſuch Defendant and detaining him in 
Priſon, until ſuch Defendant ſhould put into the ſaid Court 
{[utficient Security for 1 the Complaint. And the 
Defendants further ſay, that by Letters Patent bearing Date 
1 April, 14 H. 8. the ſaid Cuſtoms and Privileges were con- 
firmed, which ſaid Letters Patent were afterwards Anno 
13 Eliz. prbliſhed and confirmed by Act of Parliament. And 
the Defendants further ſay, that before the Time when, &c. 
the ſaid James Boucher made his Complaint before the ſaid 
Deputy Commiſſary, that he had an Action perſonal of Da— 
mages againſt the Plaintiff, then living within the Precinits 
of rhe ſaid Univerſity; and then and there did alledge that 
he was dammified in the Sum of 10001. and that he did ſu- 
ſpect that the ſaid Defendant would run away and not ap- 
pear, if cited according to the Belief of the ſaid James 
Boucher; and that then and there the ſaid James took his 
Corporal Oath of the Truth of the Premiſſes in Manner afore- 
ſaid; and the ſaid Judge then and there decreed a Warrant 
to be made as was required. IV herenpon the ſaid Hugh Smith, 
Plaintiff in the preſent Action, was arreſted and carried to 
Prilon for Want of ſufficient Sureties, &c. which are the 
ſame Aſſault and Impriſonment as is complained of, &c. | 

Plaintiff replies, there was no Afidavit of the Canſe of AFtio 
filed as the Statute directs; and to this the Defendants de- 
murred. Vide 12 Geo. 1. c. 29. and 5 Geo. 2. c. 27. 

C. Serjeant: The Replication is bad, for the Act of Parlia- 
ment does not make the Proceſs void; but the Words are, 
“That the Defendant ſhall not be held to Bail, unleſs At- 
* fidavit be made that the Cauſe of Action is 10/. or up- 
wards”; /o that want of Affidavit does not avoid the Proceſs, 
but ſubjetts the Party to an Action. In no Caſe the Proceſs 
is in it ſelf coid, but where it is expreſly provided fo by Aft 
of Parliament ; as in 7 Ann. c. 12. Proceſs againſt Ambaſſa- 
dor and their Servants for Debt is declared void. 

H. Serjeant cout. Furiſdittion is not to be preſumed in in- 
ferior Conrts, it is therefore incumbent upon them to ſhew 
they have a Juriſdiction ; but does this appear in the preſent 
Caſe; they have ſet forth a Cuſtom to hold Pleas in all per- 
ſonal Act ions, and ſay, that B. made Complaint that he had 
a perſonal Action; but the Nature of that Action is no 
where ſhewn, They ought to have deſcribed the Action and 
Nature of it, or this Court will not intend it to fall within 
their Juriſdiction. Hale's Plac. Cor. 35, 36. Moore 275. 

But ſuppoſe the Deſcription is ſo certain as to give a Ju- 
riſdiction, yet ſuch a Cuſtom as is here pleaded is a void 

Cuſtom. Here is a Cuſtom pleaded to iſſue Warrants to arreſt 
P p and 
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and detain in Priſon till Security be found; but it does not ap- 
pear that Proceſs in theſe Caſes has any Return, and ſo Cap. 
void, as in 23 H. 6. All Warrants of Cap. muſt have a cer- 
tain Return. Dyer 175. p. 23. Every Cap. ought to be return- 
ed the enſuing Term, for the Miſchief which might otherwiſe 


befall the Priſoner to be keptalways in Priſon. Cro. Eliz. 467. 
Nettor and Sharp. The Reaſon of theſe Reſolutions is 12 


favorem libertatis, which is always favoured in Law; and tho 


it appears by Plea, that a Return was made, yet a Return 
cannot make good a void Proceſs, There is another Reaſon 
which makes this a void Cuſtom ; becauſe a Cap. iſſues in the 
firſt Inſtance, without any previous Summons, and ſo is 1 Mod. 
236. Hall ver. Booth. It is againſt Law for any inferior Court 
to iſſue Cap. for the firſt Proceſs; for the Liberty of a Man 
is highly valued in Law, and no Man ought to be abridged 
of it, without ſome Default in him. It is againſt the Courſe 
of the Law, and all Courts. 1 Roll. Mr. 563. p. 11. If this 
is a void Cuſtom in itſelf, Confirmation by Charter or Act of 
Parliament will not avail ; for Stat. of Eliz. is only a gene- 


ral Confirmation, i. e. of all reaſonable Cuſtoms, but does not 


make that of Force, which before was void in itſelf. 1 Inſt. - 
381. And ſo it was held, 1 Salk. 203. That tho the Cu- 
ftoms of London are confirmed by Act of Parliament, yet thoſe 
Acts extend only to good Criftoms; and bad Cuſtoms are void, 
and cannot be confirmed. Plow. 399. h. Hob. 85, 86, 87. 

C. Serjeant, in Reply, agreed, that unlefs it did appear that 
inferior Courts had a Juriſdiction, the Proceſs was void; but 
here is ſufficient ſet forth to give a Juriſdiction. 'The Cuſtom, 
that upon Complaint made that the Plaintiff has a Perſonal 
Action, and ſuſpects the Defendant will run away, Warrant 
thall iſſue; ſo that we have followed the Cuſtom in our Plea. 
It is faid that Cuſtom is void, becauſe contrary to Law; fo 
are all Cuſtoms: And, in many Caſes, Cuſtoms not ſtrictly 
maintainable in themſelves have been ſupported and made 
effectual by Act of Parliament. By Cuſtom, Serjeant of the 
Mace in London, por Plaint of Debt entered in any of the 
Counters againſt Defendant, may arreſt him by Parol, and carry 
him to Priſon; and this is a good Cuſtom, and yet much ftronger 
than the preſent Caſe. Cro. El. 196. Gerard ver. Dickenſon. 
So in Dyer 229. p. 50. Uſe of a Freehold Mefſuage in Lon- 
don may paſs by Bargain and Sale made by Parol only. Cuſtom 
of London, that where Contract is mude between Citizen and 
Citizen for Payment of Money, and he who made Contra#f 
dies, bis Executors or Adminiſtrators ſhall be chargeable there- 
with, as if it were upon an Obligation. Cro. Eliz. 409. 0 
that the Debtor may be arreſted before the Debt becomes due, 


fo compel him to give Security, 2 H. 4. 12. 
3 28 


* 
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2. C. J. There are two Objections made to the Defen- 
- dant's Plea; that no Affidavit was made of the Cauſe of Action 
before Iſſuing the Proceſs; and that this is a void Cuſtom. 
'There are a great many Caſes, where general Words of an 
Act of Parliament do not extend to Cuſtoms, but that is where 
the Words are in the Affirmative only; as in Magna Char- 
ta, it is ſaid Court-Leets ſhall be held but twice a Year, 
viz. at Eaſter and Michaelmas; and yet Cuſtom to hold at 
different Times is good: But, in the preſent Caſe, here are ne- 
gative Words; and it is generally held in thoſe Caſes, that 
Cuſtoms are included. Suppoſe therefore this Act of Parlia- 
ment does extend to inferior Juriſdictions, and no Afﬀda- 
vit is made before Ifluing out the Proceſs, the Judge, the Offi- 
cer and Gaoler will not be ſubject to falſe Impriſonment. That 
is carrying the Conſtruction of the Act of Parliament too far, 
for there are no Words to make the Proceſs void. I don't ſay 
in this Caſe no Action will lie, but it muſt be againſt the Par- 
zy only. Where a Court has an original Juriſdiction, tho' the 
Proccedings are not ſtrictly regular in Purſuance of that Ju- 
riſdiction, yet the Judge and Officer who execute that Proceſs 


arc not liable. And to this Purpoſe, ſee a notable Caſe in 


2 Lutw. 937, 1560. for the Proceſs in thoſe Caſes is not void, 
butt erroneons only. 

It is objected, here is a Juſtification out of an inferior Court, 
by a Capias without Summons, which is ſaid to be void, and 
that no Cuſtom can ſupport it; but ſuch Proceſs ſurely is not 
void, but voidable only. And in Mackally's Caſe, 9 Rep. 68. 
This Proceſs by Cuſtom of London, which is confirmed by 
Act of Parliament, is held to be good. Fide 2 Lutco. 1565. 
This Conſtruction may go a great Way in the preſent Caſe, 
for the Cuſtoms of the Univerſity are confirmed in Parliament. 
It is true, an Act of Parliament cannot confirm Cuſtoms void 
in themſelves ; but the Parliament may confirm Cuſtoms which 
perhaps could not ſupport themſelves. 

P. J. The Queſtion is, Whether the Proceedings are void, or 
voidable? There is no Doubt but where the Court has an origi- 
nal Juriſdiction, Error in Proceedings does not make the Proceſs 
void, but erroneous only: As Service of Proceſs out of Furiſ- 
dictiou, the Proceſs is not void in that Caſe. The Act of Par- 
liament requires, that Oath ſhall be made of the Cauſe of 
Action, and whether this is not a Condition precedent to the 

uriſdiction, requires further Conſideration. | 

P. J. General Confirmation will not eſtabliſh Cuſtoms in- 
conſiſtent with natural Juſtice. Here the Cuſtom is; the Par- 
ty muſt make Complaint of his Cauſe of Action, and muſt ve- 
rify by Oath the Certainty of Damage; but, in the preſent 
Caſe, he only ſwears he is damaged, Cc. as he believes; which 

is 
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is not ſufficient ; but this Defect does not make the Proceſs 
void: For where the Defendant is arreſted upon a Proceſs at 


Law, and there is a Defe& in Affidavits, that does not vitiate 


the Proceſs, but this Court will diſcharge the Defendant up- 
on his common Appearance; but neither Judge, nor Officer who 
executes the Proceſs, are liable to an Action. 

L. J. The Queſtion in this Caſe is not ſo much to the Cu- 
ſtom, for that does not ſeem unreaſonable, for Proceſs is not 
to iſſue, but upon Complaint and Oath of the Plaintiff; but 
whether the Defendants had brought themſelves within this 
Cuſtom. A Cap. without a Sun. as this Caſe is pleaded, is not 


_ unreaſonable, for it does not iſſue but upon Oath that the De- 


fendant upon Citation will not appear, and ſurely a Summons 
in ſuch Caſe muſt be needleſs. The Act of Parliament re- 
quires, that an Oath ſhall be made that Cauſe of Action a- 
mounts to 10 J. or upwards; but the Omiſhon of ſuch Oath 
does not affect the Juriſdiction. The Doubt that I have is, 
er het her here ever was any Furiſdiction, which extends only to 
perſonal Actions? How does this appear to be a perſonal Ac- 


tion? They ought to have ſhewn the Nature of the Action, that 


this Court might judge, whether within Juriſdiction, or not? 


In all Caſes where Perſons who hold Plea, have Power and 


124. 
14 ) 


uriſdiction, tho the Proceſs thereupon be erroncous, yet it is 


not void, but voidable. But where a Court awards Proceſs, | 


without having an original Juriſdiction, it is utterly void. As 
if Juſtices of Common Pleas ſhould hold Plea upon Appeal, 


the Proceſs and Proceedings are utterly void, and the Officer 
who exccutes the Proceſs is a wrong Doer. F/ide Moore 275. 


Z. C. J. That is becauſe the Court has no Juriſdiction as to 
the Nature of the Action: But here is a Juriſdiction only irre- 
gular in executing it. The Stat. 21 Fac. 1. c. . is that, be- 
fore Information filed or received, an Oath ſhall be made, 
Gc. but where Information is filed without Oath, the Proceed- 


ings are not void, but voidable. Stands over. 


Middleton & UV verſus Crofts, Mich. 


7 Geo. II. B. K. 
AF. 2.445 Þltn 6 fo. 2- loa 454, ta. 7 


128 exhibited againſt the Plaintiffs in the Spiritual Coilrt 
for a clandeſtine Marriage. Several Facts were charged in 


the Libel, ig. That the Parties were married without Licence 
or Publication of Banns; that the Marriage was at uncanoni- 
cal Hours, between one and three o Clock in the Morning, and in 
a private Dwelling-houſe. Upon Motion for a Prohibition, the 
Plaintiffs ſuggeſted, That they could have proved the Marriage 
by one competent Witneſs ; and that they had a regular Licence, 
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but that the Spiritual Court refuſed to admit the Evidence of one 
Witneſs only. The ſecond Suggeſtion was, That by Stat. 7 & 8 
W. 3. this was made a temporal Offence, with Penalty of 10 1. 
to be recovered againſt any Man fo married without Licence 
or Publication of Banns. Andrews D.L.argued againſt the Pro- 
hibition; and, in the firff Place, He admitted, that where Eccleſi- 
aſtical Courts have an original Furiſdiftion, and an Incident 
happens which is of temporal Conuzance, they ſhall try the 
Tncident, but ſhall try it as Courts of Common Law wonld. 
But where the Eccleſiaſtical Court proceeds in a Matter meer- 
I Spiritual, if they proceed in their own Manner, tho' con- 
rrary to the Form of Proceedings at Common Law, no Pro- 
hibition lies. In this Caſe, it is not neceſſary for the Defen- 
dants to produce one Iitneſs, for Proof lies on the Part of 
the Promoter of the Suit; he exhibits the Libel for a clan- 
deſtine Marriage, and therefore it is incumbent on him to prove 
the Marriage. As to the Licence, there is no Proof at all ne- 
ceſſary, that muſt be under the Hand and Seal of the Ordina- 
ry; and in thoſe Cafes Index loquitur per Sigillum. The 
ſingle Queſtion therefore is, whether the Eccleſiaſtical Juriſ- 
diction is taken away in theſe Caſes by Stat. 7 & 8 V. 3. This 
Act of Parliament reſpe&s the Revenne only, and Penalty 
therein for marrying without Licence, and is not given as a 


Puniſhment for clandeſtine Marriage, but to prevent Fraud 


zn depriving the Crown of Duties given for licenſins Marriages. 
And therefore, in all Caſes where there is a Licenſe or Publi— 
cation of Banns, the Act is ſatisfied, tho' ever fo irregularly 
obtained, and no temporal Puniſhment for Irregularity, which 
is an Offence in the Spiritual Court, and there only puniſhable. 
It is held in Lind. That a clandeſtine Marriage ſubjects all 
Parties, even Witneſſes themſelves, who are voluntarily pre- 
ſent, to Excommunication ; which is the Reaſon that in Pro- 
ſecutions of this Nature the Witneſſes are abſolved ratione 
teflificandi. Vide Conſtruction of Archbiſhop Sancroft, and 
confirmed 25 H. S. c. 19. Sect. 7. Canon 101. Marrying at unca- 
nonical Hours prohibited. Canon 102. Marriage in private 
Develling- houſes. Can. 105. No Licence to be granted where 
either Parties are under Ane, but by Conſent of Parents, &c. 


. .. and every Licence otherwiſe granted void, and Parties pu- 
** -277ſhable, In this Act of Parliament no expreſs Words to pro- 
* a. Hibit the Juriſdiction of the Spiritual Court, and tho' no par- 


#0 
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ticular Saving, yet the Juriſdiction is not deſtroyed but by ex- 
preſs Words, as in Caſe of Tithes, 23 H. 8. c. 2. 26 3 Ed. 
6. c. 13. becauſe no excluſive Words, Jurifdiction remains. 
So 22 & 23 Car. 2. c. 10, which gives Direttions concern- 
ing Diſtribution; Proceedings thereon may be by Bill in Equi- 


Y, and yet no Doubt but Spiritual Courts have a Furiſdiction 
Q q NR 2 
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in thoſe Caſes. In Caſe of Pluralities, where any Eccleli- 
aſtical Perſon holds two Benefices with Cure ſimul & ſe- 
mel, the Spiritual Courts have a Juriſdiction which is not taken 
away, by 21 H. 8. for that Statute extends only to Cures of 
the Value of 8 J. per Ann. ſo that there may be a Plurality 
within the Statute, and a Plurality by the Canon Law. In the 
like Manner, 21H. 8. c. 13. enjoins Reſidence upon Forfeiture 
of 10 J. Here is a Penalty inflicted, and no Saving to preſerve 
the Juriſdiction of Eccleſiaſtical Courts; but becauſe no ne- 
gative Words to reſtrain the Juriſdiction, it ſtill remains an 
Offence puniſhable by Eccleſiaſtical Law. The Juriſdiction 
of Eccleſiaſtical Courts in Caſes of this Nature are vindi- 
cated by Reaſon of the Common Law, as in Caſes of Nu- 


ſance indictable at Common Law, tho a new Penalty be in- 
flicted, yet the Puniſhment at Law remains. So at Common 


Law an Indictment lies for an Aſſault aud Battery ; and an 


Action will lie alſo for the ſame Aſſault. In all theſe Caſes 
it may be objected, that the Defendant ſuffers twice for the 


ſame Offence, but the Puniſhment is diverſts rationibus, the 
9 Ed. 2. Articuli Cleri, gives an Action de eiolenta injecti- 


one manuum in Clericum, and yet the Eccleſiaſtical Courts 


may excommunicate the Offender. 2 Tuff. 620. Articuli 


Cleri. c. 3. And the Reaſon is given, 2 [zſt. 622. c. 6. for 


that the Proceedings in both Courts are diver/o intuitu: As 
if one lay violent Hands on a Clerk, pro ſalute anime, ſhall 
znjoin him Penance in the Spiritual Court, and the Clerk 
may have his Action, and recover Damages ut Common Law 


for the Injury. So the Caſe of Slader and Smallbroke, 1 Lew, 


138. A Layman forged Orders, and obtained a Benefice, for 


which he was proſecuted in the Eccleſiaſtical Court, aud Or- 
der for Deprivation ; and he prayed Prohibition, becauſe For- 
gery is triable at Common Law : But Prohibition was de- 
ied, for the Forgery was touching an Eccleſiaſtical Matter, 


and he is ſueable there for it, in Order to his Deprivation on- 
ly. Hil. 16 Car. 2. Kerby and Savile. Proſecution in the 


Spiritual Court for calling the Defendant Bawd; R. moved 
for a Prohibition, ſuggeſting that*K. had bronght his Action at 


Common Law, and recovered ; but the Prohibition was denied, 


becauſe the Proceedings are diverſis rationibus, the one for 
Damages, and the other pro Salute animæ, & pro reforma- 
tione morum. The preſent Caſe comes within the Reaſon 


of all theſe Caſes. The Proſecution upon Hat. 7 & 8 V. is for 


defrauding the King of his Stamp-Duty, but in Eccleſiaſtical 
Courts the Proceedings are pro Salute anime, both Courts pro- 
ceed diverſo iutuitu, and therefore a Prohibition ought not to 
be granted. 5 Rep. 5. b. de jure Regis Eccleſ. 
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Mr. $. Counſel on the ſame Side. 'This is a Proſecution for a 
clandeſtine Marriage, and the Charge conſiſts of four Particulars; 
That it was without Licence or Publication of Banns ; was per- 
formed at uncanonical Hours, and in a private Dwellins Houſe. 
'The Foundation upon which a Prohibition is moved for, ſtands 
ſingly upon Star. 7 & 8 V. 3. For, as to the firſt Suggeſtion, there 
25 20 Afhdavit to ſupport it, and therefore the Court can take u 
Notice of this Caſe, but as it appears upon the Face of the Li- 
bel. It is ſaid, that Prohibition ought to go, becauſe a Pe— 
nalty being given by the Statute, this is now become a 
Temporal Offence, and Juriſdiction of the Spiritual Court is 
by this Means taken away. But ſuppoſing the Objection to 
have that Force which is contended for, it can extend no 
further than the Penalty reaches, and that is to the Husband 
alone: Beſides, the Suggeſtion extends only to Part of the Li- 
bel, for the Penalty given by Statute is for marrying without 


Licence only; whereas the Proſecution in this Caſe is not only 


for marrying without Licence, but for marrying at uncanoni- 
cal Hours, and in a private Dwelling-Houſe, which are Of- 
fences not within the Act of Parliament, and the Penalty 
given by the Act is not proportionable to the Offence, but 
adequate to ſecure the Duty ariſing from the Stamp to the 
Crown. 'There are many Caſes where Common and Canon 
Law have concurrent Juriſdictions, and it has been held, even 
in the Caſe of a Cuſtom, that Suit may be in the Spiritual 
Court, as in 1 Sid. 146. 1 Vent. 3. Fitz. Nat. Brev. 5 1. 
If Penfton is due by Preſcription, it is at the Election of 
the Party either to ſue at Common Law or in the Spiritual 
Court, contrary to the Opinion of Lord Coke, 2 Inſt. 491. 50 
a Man may have an Action pro bonis aſportatis cum uxore, 
and at the ſame Time the Defendant may be libelled in the 
Spiritual Court for Adultery, becauſe the Proceedings are diver- 
ſo intuitu. So in the Caſe of Townſend verſus Thorp, Hil. 12 
Geo. 1. The Plaintiff was iudicted at Common Laco for Drimn- 
kenneſs, & alia enormia crimina, and at the ſame Time libel- 
led againſt in the Spiritual Court, in Order to Deprivation ; 
and tho in that Caſe the Court did ſtay Proceedings upon the 
Libel, pending the Iudictment, yet afterwards Conſultation 
was granted. 

C. and G. Counſel e cont. Me have no Afidanit to werify 
the firſk Suggeſtion, and therefore that muſt be given up: 
But, as to the ſecond, they inſiſted, that this was not an Of- 
fence puniſhable in the Spiritual Court. may be an Offence 
in the Parſon who marries, but can be none in the Parties 
married. As to the Canons of 1603, they do not bind the 
Laity, for they have neither been read in Courts of Common 
Law, nor confirmed by At of Parliament, Vide Gibſon's or 

ex, 
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dex, 2 Salk. 672, 412. But ſuppoſing Spiritual Courts had a 

uriſdiction in theſe Caſes, that Juriſdiction is now taken away 
by Stat. 7 & 8 IV. z. which has made this a temporal Offence, 
and inflicted a Penalty upon the Party offending. This Sta- 
tute gives the Sum of 10 J. to be recovercd againſt the Man 
marrying without Licence, and ſo far at leaſt the Eceleſiaſti- 
cal Juriſdiction is gone, and tho this Penalty does not reach 
all the Faits charged in the Libel, yet their Furiſdittion being 
gone, as to Part, the Prohibition muſt go to the Whole, as 
n Hob. 192. Berrie's Caſe. In this Act of Parliament here is 
no particular Saving of the Juriſdiction of Spiritual Courts; 
and in all Caſes where the Common Law or Statute gives 
a Remedy in foro ſeculari, whether the Matter be Tempo- 
ral or Spiritual, the Conuzance of that Matter belongs to 
the King's Temporal Courts only, unleſs the Juriſdiction of 
the Spiritual Courts be ſaved by that Statute which gives 
the Penalty. 2 Salk. 673. And for this Reaſon, 10 Amr. 
c. 19. in a Clauſe to prevent clandeſtine Marriazes, the 
Juriſdiction of Spiritual Courts is particularly ſaved: & 
in 1 Jac. 1. c. 11. To prevent Perſons from marrying during 


the Life of the firſt Husband or Wife. 1 Eliz. c. 2. Act 
of Umniformity. 13 Eliz. c. 5. Of Uſary. 31 Eliz. c. 6. Of 


Simony. 4 Jac. 1. c. 5. Of Drunkenneſs. Aud in many Caſes 
tohere Afts of Parliament have impoſed farther Penalties in 
Eccleſiaſtical Offences, there is a Saving added for Furiſdic- 
tion of Eccleſiaſtical Conrts. 2 Salk. 672. It is ſaid, where 
Spiritual Courts proceed diverſo intuitu, the PJariſdiftion re- 
mains: But why? Becauſe in theſe Caſes the Common Law 
gives nd Remedy. As in 1 Lev. 138. where a Layman forges 
Orders, the Spiritual Court may proceed to Deprivation; ſo 
zn the Caſe of Townſend verſus Thorp, for Deprivation can- 
ot be in thoſe Caſes by the Common Law. Libel in Spiri- 
tuul Court for Adultery ; and in that Caſe no Prohibition lies, 
becauſe no Puniſhment at Common Law for Adultery. 2 Inſt. 
488. Theſe are called were Spiritualia. here a Libel is in 
Spiritual Conrt for calling the Proſecutor Bawd, no Prohibi- 


tion, becauſe not aitionable at Common Law. But in all Cafes 


where there is a Remedy given by Common or Statute Law, 
and no Saving of the Eccleſiaſtical Furiſdiction, the Conu- 
zance of that Canſe belongs to the King's Temporal Courts on- 


4y. Vide 1 Inſt. 96. Sir Tho. Jones 131. 


TY. C. J. The Libel in Queſtion conliſts of ſeveral diſtin 
Facts. It is for a clandeſtine Marriage, without Licence, 
at uncanonical Hours, and in a private Dwelling-Houſe. Theſe 
are not Circumſtances merely deſcriptive of a clandeſtine 


Marriage, and conſtituting one and the ſame Offtence, but a 


diſtinct Judgment may ſeparately be given upon each. To marry 
5 under 
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under all theſe Circumſtances was no Offence at Common Law, 
and are only made ſo by the Canons of 1603. But theſe Canons 
have neither been confirmed by Parliament, nor allowed in Courts 
of Common Law; and Canons oblige not the Laity, without 
Conſent of Civil Legiſlative Power. There are two Queſt ions; 
1ſt, Whether Biſhop Sarcroft's Conſtitution, which condemns 
clandeſtine Marriages, be confirmed in Parliament? And, 2dly, 
If the Juriſdiction of the Spiritual Court is not taken away by 
T&8IW.3? It is a general Rule, that where a Remedy 1s 
given by Common or Statute Law in the King's Temporal 
Courts, whether the Matter be Temporal or Spiritual, the 
Eccleſiaſtical Courts have no Furiſdittion, except there be a 
Particular Saving in the Statute for that Purpoſe. But this 
Rule is not to be taken in an unlimited Senſe ; for where the 
Proceedings are diverſo intuitu, the Eccleſiaftical Court ſhall 
uot be prohibited. The 7 & 8 V. z. ſeems to be made with 
a particular Regard to the Revenue only, and the Words of 
the Act are very ſtrong; * For the better Aſcertaining, Leoy- 
« ing and Colletting the ſaid Duties on Marriages and Li- 
« cences, be it enatted, &c. And then follows the Penalty 
for a Marriage without Licence, or Publication of Banns, but 
no Mention of a clandeſtine Marriage. This is a Matter of 
great Conſequence, and ought to be well conſidered before we 
give Judgment. I: i therefore proper to grant a Prohibition 
to declare upon, in Order to bring this Point before the Court 
by Way of Demurrer. Vide Carthew. Prohibition to ſtay a Suit 
in the Spiritual Court againſt a Schoolmaſter for keeping a 
School without Licence purſuant to the Statute, upon a Sug- 
geſtion that the ſaid Statute gives a Penalty of 40 5. per diem 
againſt every ſuch Schoolmaſter; and that by Law memo pu- 
uiri debet bis pro uno delitto; & per Cur. A Prohibition was 
granted. Carth. 464. Upon the like Motion it was held, that 
the Spiritual Court might proceed to puniſh, but not for the 
Penalty. Adjournatur. | 


Carey verſus Hinton, Mich. 7 Geo. II. 
B. R. 


T Reſpaſs Quare Claſum fregit. Defendant, as to the Force ( 125. ) 
and Arms, pleads Nor guilty; and as to the reſt of 7'*!P*6 


ware clau- 


the Treſpaſs he juſtifies, and [ays, That the Locus in quo, ſam: fregit. 


&c. was his own proper Lands, and that he entered in- Replication 
by the Plain- 


to them as ſuch. Plaintiff replies, T hat Locus in quo was his tiff, that the 
Eſtate of Inheritance, and his own proper Lands, and ſo Locus in quo 


was his E- 
r co ſtare of In- 
heritance ; not ſufficient to maintain the Aion. 
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concludes to the Country. Mr. K. moved in Arreſt of Judg- 
ment, becauſe the Tſue was immaterial. The Replication is, 
that the Locus, &c. was the Eſtate of Inherstance of the 
Plaintiff ; but that is not ſufficient to intitle him to this Ac- 
tion: The Plaintiff may have an Eſtate of Inheritance in the 
Lands; he may have a Remainder or Reverſion in him; but to 
intitle him to this Action, he muſt have a pofſeſſory Property. 
Mr. D. contr:* The Iſſue is not immaterial, but unformal, 
which is aided by the Statute of Feofails, as 5 Rep. 43. 
Nicholls Caſe. 2 Bult. 41. Moore 464. 1 Sid. 289. 
2. C. J. If this Iſſue ſhould be aided by the Verdict, it will 
overturn all Certainty in Pleading. The Replication is, that 
this is the Eſtate of Inheritance of the Plaintiff, which may 
be true, and yet the Plaintiff not iutitled to this Action: 
He may have the Reverſion or Remainder in him, which is 
not ſuch an Eſtate as will ſupport this Action. The Replication 
indeed does go ſomething further; and avers theſe to be the 
proper Lands of the Plaintiff, but that imports no more than 
a Property in Lands, vt a pofſeſſionary Property to intitle 
him to this Action, but may be a Property in Remainder or 


Reverſion. 
P. J. The Iſſue is immaterial; he has not pleaded it as his 


Freehold and Inheritance, but that the Locus in quo, Gc. is his 
Eſtate of Inheritance. He ought to have pleaded liberum Tene- 
mentum ; but that cannot be ſupplied and aided by F-crdift. 
I. J. Liberum Tenementum means a Right of Entry, and 
may be given in Evidence upon Not guilty, If the Words in the 
Replication would amount to the ſame Conſtruction as liberauz 
Tenementum, there is no Queſtion but it had been good; but 
the Words import no more than a Property in the Lands, 
which may be in Reverſion; but does not go ſo far as to ſhew 
Poſſe ion, or Right of Entry in the Plaintiff. 
P. J. Difentient, Adjournatar. | | 


Shark verſus Dilks, Mich. 7 Geo. II. 
B. R. 


( 126.) R. M. Counſel moved to ſet aſide Judgment for Irregula- 
1 4 ” rity; and the Objection was, That the Plaintiff had ſigned 
Pry, where Fudgment without giving a Rule to plead. The Defendant 
the Defen- had applied for further Time to plead, and by Conſent had 
cant has = Further Time given. The Defendant did not put in his Plea 
him * at the Time agreed, and thereupon the Plaintiff ſigned Fude- 
by Rule or nent; et per Cur. here further Time is given, a Rule to 


Order. plead not neceſſary ; and ſo denied the Motion. 
; Boucher 


Md. 


— 
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Boucher ver. Lawſon, Mich. ) Geo. IL 
B. R. 


TH E Defendant was arreſted at the Suit of the Plaintiff ( 121.) 


in the Sum of 3631. Mr. B. moved to diſcharge him up- 
on common Bail; and upon Afjidavits the Caſe appeared to be 


Owner of a 
Ship held to 
Bail for the 


this: The Plaintiff's Correſpondent at Lisbon, 5th Nov. I/. Default of 


ſhipp'd on Board the Ship Little Job, John Fletcher Maſter, 


the Maſter, 
on an Affida- 


(whereof the Defendant then was and now is ſole Owner) vit in the 
Goods to the Value of 363 l. being Moidores, which the ſaid Di, junctive. 


Maſter undertook to deliver to the Plaintiff, &c. But the 
Defendant ſays, he gave no Authority to receive the ſame, 
for that the Goods being contraband Goods, his Ship was li- 
able to be forfeited. John Fletcher did not deliver the Goods 
according to Promiſe; whereupon the Plaintiff brought his Ac- 
tion againſt the Defendant, Owner of the Ship, ſuppoſing 
him anſwerable for the Undertaking of his Servant. Mr. B. 
inſiſted upon 12 Ceo. 1. That Oath to be taken of the Cauſe 
of Action muſt be pojitive ; whereas, in the preſent Caſe, the 
Plaintiff had only ſwore that 70hu Fletcher Maſter, or De- 
fendant the Owner, were indebted to him in the Sum of 363 1. 
which is in the Disjunttive and uncertain. That Moydores 
being contraband Goods, it was unlawful in his Servant to 
receive them, and therefore the Maſter not liable. 

That no Action will lie in this Caſe, hut Trover, or a ſpe- 
cial Action on the Caſe for not 228 Goods according to 
Agreement, and in both theſe Caſes the Writ muſt be mark'd, or 
the Defendant cannot be held to ſpecial Bail; and compared 
it to the Caſe of Hughes verſus Strout, which was adjudged 
this Term. This was an Action for Breach of Covenant, and 
100 I. Damages laid. The Detendant moved to be diſcharged 
upon common Bail, and fo ruled by the Court, becauſe no Al- 
lowance by a Fudge to have the Writ mark'd. 

Mr. S. Counſel cont: Ve have not declared yet, ſo the 
Defendant cannot ſay what Actiou may be brought. Ve may 
bring Aſſumpſit, and in that Caſc the Defendant muſt find 
ſpecial Bail. Vide 2 Salk. 440. Boſon verſus Sandford. Aſ- 
tumplit lies againſt the Maſter for the Undertaking of his 
Servant. In the principal Caſe the Motion was denied, and 

the Defendant ordered to find ſpecial Bail. 
Paſch. 8 Geo. 1. Laws verſus Colton. In Trover the De- 
Fendant was held to ſpecial Bail. W. movd to diſcharge 
him upon filing common Bail, becauſe the Mrit was not markd. 
The Motion was oppoſed. Sed per Cur. He muſt be diſcharged 
uon common Bail. 1 
10 


—_— 
n. dl... 
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The King ver. Dr. Betteſworth, Mich. 
7 Geo. II. B. R. 


( 128. ) ARL of $folk died inteſtate, leaving his Wife the Coun- 
— 7 2 teſs, and a Son, the preſent Earl of Sole. The Conn- 


Admi- 2 3 ge 
I 6 teſs renounced Adminiſtration in ſcriptis by Proxy, and there- 
upon the Earl applied to the Spiritual Court for Adminiſtra— 


the Widow's 

A. tion, but was refuſed till ſuch Time as the Counteſs had ex- 
hibited an Inventory of all the Goods belonging to the de- 
ceaſed Earl in her Poſſeſſion, whercupon the preſent Earl 
applied to this Court for a Mandamus. 

w In Oppoſition to the Motion, inſiſted the Renuncia- 
tion of the Counteſs was enter d by Surpriſe ; for before the 
Renunciation, a Caveat had been entered by the Creditors ; 
and it is a Rule in Eccleſiaſtical Courts, that after a Caveat 
uo Att can be done, neither in Granting or Renouncing Ad- 
miniſtration before the Caveat be withdrawn. So that in this 
Caſe the Renunciation is admitted, yet being by Surpriſe, 
and not de jure, no Reaſon to compel the Spiritual Court to 
grant Adminiſtration to the Son. What is inſiſted upon in the 
Prerogative Court is only according to the Practice of that 
Court; a Renunciation in Perſon is never admitted, but upon 
Oath that the Perſon renouncing has not imbezilled the Fiffetts 
of the Inteftate. And this is in Favour of Creditors. The Spiritual 
Court has not abſolutely retuſed Adminiſtration, but only till 
the Counteſs brings in an Inventory. 

Mr. M. Counſel on the ſame Side, The Renunciation was 
admitted by Surpriſe, without Notice to the Creditors. The 
Manner of admitting Renunciation in that Court is, upozz Oath 
that the Perſou renouncing has not diminiſhed the Goods 

#4 of the Inteftate, and upon Conſideration of exhibiting an 
iy Inventory of the Goods of the Inteſtates in their Hands. 
Þ  Mandamus's in theſe Caſes are founded upon 21 H 8. c. 5. 
ehich leaves a Diſcretion in the Spiritual Court to grant it to 
the Midotus or next of Kin, but in no Caſe was Adminiſtration 
granted to the next of Kin, but upon Condition to bring in the 
I}idow; and in thoſe Cafes Adminiſtration is never granted 
before the Widow brings in an Inventory. The Practice of 
every Court is the Law of every Court, and this Court will 
take Notice of it. 

T. C. J. The Mandamus muſt go; the Att of Parliament 
% expreſs, that Adminiſtration muſt be granted to the Widow 
or next of Kin: Ihen therefore the Widow renounces, the 


next of Kin is iutitled ex debito juſtitiæ. 
5 There 


\ 
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There is no Queſtion but Creditors may enter Cuceati, but 
that is only to take Care that Security be given. The Spi- 
ritual Court will grant Adminiſtration upon the Counteſs's 
Exhibiting an Inventory; but when will that be? This is not 
compulſory upon the Counteſs to exhibit. Suppoſing therefore 
ſhe ſhould never exhibit, it ſeems unaccountable that this 
ſhould prevent the next of Kin from having Adminiſtration. 
If the Fftetts of the Inteſtate are imbezilled, the Admini- 
ſtrator muſt take Care of that; he is intitled both in Laco and 
Equity, and the Counteſs is accountable to him. But it is ſaid 
always to be the Practice of Eccleſiaſtical Courts to have an 
Inventory, and therefore this Court will not interpoſe. This 
Objection is over-ruled every Day. In the Caſe of Lord Lon- 
donderry, the Spiritual Court denied Probate before Commuiſ- 
ſion & Appraiſement was returned: And it was argued that this 
was the conftant Prattice of the Court ; but where the Prac- 
tice is contrary to the Rules of Law, this Court pays no Re- 


gard to it, 
P. and L. Juſtices, being of the ſame Opinion, the Man- 


damus was granted. 


Maſon verſus Bell Mich. 7 Geo. II. 
. R 


SSUMPSTIT, and Verdict for the Plaintiff, Mr. P. aſ- ( 129. ) 


ſigned for Error, that the Proceedings being partly in La- 


Proceedings 
part] y in 


tin, and partly in Engliſh, the Judgment was erroneous, As Tann and 
in Comb. 50. Cro. El. 85. Declaration was in Exgliſb; where- partly in 


as, by 36 Ed. 3. g. 15. all Entries are to be in Latin; and x 


altho' it was ſaid the Cuſtom there was ſo uſed, yet this can- 


not be good againſt a Statute. 

Mr. R. con This is aided by the late Ac of Parliament, 
ehich is expreſs that no Fudgment ſhall be reverſed, where 
Proceedings are Part in Latin, and Part in Engliſh. The 
IWords of the ad are, That it ſhall not be Error. 

Per Cur', Judgment muſt be affirmed. Vide Ca. 130. 


Wilmore verſus Haughton, Mich. 
7 Geo. II. B. R. 


ngliſb, no 
rror. 


C. J. delivered the Opinion of the Court, that the Damnum 0 8 8 


es laid in 


* inthe Declaration muſt be the Meaſure of the Damages. , 


The Caſe of Milmore verſus Haughton was Treſpaſs in Aflault the Declara- 
and tion, and not 


thoſe 


8 1 


mages found by the Jury, to govern on the Statute 5 Geo. 2. 
where the Cauſe of Action is under 10 /, 


Da- 


For Proceedings to be in Engliſh 
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Wales. Vide the Ad of Parliament. By this Act the Debt 


and Battery, and 40 J. Damages laid in Declaration; the Ju- 
ry found for the Plaintiff, and gave 1 5. Damages. Error was 
brought upon this Judgment, and aſſigned for Error, that Da- 
mages being under 10 J. the Proceedings ought to have been 
in Engliſh, for that the Cauſe of Action was the Damage 
given in the Verdict. The next is the Caſe of Thurſton and 
Harris, which was an Action of 4ſumpfit, ad dammium 20 l. 
There is Judgment by Default, a Writ of Inquiry executed, 
and 6 /. given in Damages. A Writ of Error is brought, and 
aſſigned, that Proceedings ought to have been in Eugliſb. 
The next is the Caſe of VMeſt and Nichols, which was Treſ- 
paſs in Aſſault, Gc. ad damnum 100 J. there is Verdict for 
Plaintiff, and 4o 5. Damages; Error is brought, general Errors 
are aſſigned, and inſiſted, that Damages being under 10 /. all 
the Proceedings ought to have been in Engliſh. It has been ar- 
gued for the Plaintiffs, that the Finding of the Jury is the 
Cauſe of Action, and that neither Party nor Court can ſay 
otherwiſe. On the other Side, it is ſaid, that Damages in the 
Declaration is the Cauſe of Action. Vide 5 Geo. 2. For that 
in Actions which ſound in Damage, the Plaintiff cannot. 
prophecy what Damage the Jury will find. Under theſe Cir- 
cumſtances the Court is of Opinion, that the Quantum in the 
Declaration is to be the Meaſure of the Damages. - This Act 
of Parliament is introduced with a Recital of 12 Ceo. 1. in- 
titled, An AG to prevent frivolous and vexations Arreſts, 
and by that Act the Canſe of Action is to be taken from the 


firſt Proceſs ſerved upon the Defendant. And in the ſame 


Act of Parliament there is another Clauſe, which relates 
to the Ifluing out of Special Writs; and here the Cauſe 
of Action muſt neceſſarily be underſtood of the Demand laid 
in. the Proceſs, or elſe the Officer may be an Offender ex 
poſt facto, for what he could not foreſee. In pleading the Sta- 
tute of Limitations, the Averment is quod cauſa actionis non 
accrevit, &c. and Cauſe of Action in this Caſe relates to the 
Demand in the firſt Proceſs, Hat. Glouc. c. 8. Conrts of Welt- 
minſter hall proceed in no Canſe, where the Canſe of Action 
25 under 40 s. but that muſt be taken from the Cauſe of 
Action laid in the Declaration. 2 Inſt. 311, 312. So if Ac- 
tion is in an inferior Court, aud the Damnum ts under 40 s. 
tho the Fury ſhould give upwards of 40 s. yet the Plaintiff 
ſhall have his Judgment, and may releaſe Damages above 
what is laid in the Declaration. This Caſe would have had 
{ome Conſideration, if it had depended ſingly upon this Act of 
Parliament; but it is now made clear beyond all Doubt, by 
an Act of Parliament paſſed the laſt Seſſions, intitled, an Att 
to explain 5 Geo. 2. and to extend it to the great Seſſions of 
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or Damage declared in the Proceſs are Mords ſynonymous to 
the Cauſe of Action mentioned in 5 Geo. 2. and therefore the 
Court is of Opinion, that the Fudements in theſe Caſes in the 
Common Bench uſt be affirmed. There is another Caſe, 
which is the Caſe of May verſus Osborne, that is the Re- 
verſe to theſe; for there the Plaintiff declares in Eugliſb, ad 
damuum 25 l. There is Judgment by Default, a Writ of In- 
quiry executed, and g J. 10.5. Damages given, Error is brought, 
general Errors are aſſigned, and objected, that the Declaration 


—— 


being in Eugliſb, the Judgment was erroneous. Both theſe 


Caſes cannot be aided by 5 Geo. 2. and therefore this Caſe 
muſt ſtand upon the old Law, and there is no Queſtion but 
then the Judgment is erroncous; for 36 Ed. 3. g. 15. expreſly 
provides that all Entries ſhall be in Latin. This Judgment 
therefore muſt be reverſed, Vid. ante Ca. 1 29. 


Amcourt ver. Elever, Mich. 7 Geo. II. 
B. R. | 


N Aſumpſir. The Plaintiff declarcs that the Defendant, in Exz3%. 3 
Aſumpſit. 


Condition 
precedent. 


Conſideration the Plaintift had promiſed to aſſign him a 
Leaſe, he the Defendant, in Conſideration thereof, promi- 
ſed to pay, Gc. The Defendant pleaded that the Plaintiff 
had not aſſign'd, &c. and to this the Plaintiff demurs. The 
Queſtion is, If the Aſſignment on Part of the Plaintiff is not 
a Condition precedent to the Payment of the Money by the 
Defendant. Hide 1 Lute. 245. Thorpe verſus Thorpe. 1 Roll. 


415. 2 Saund. 155. Hunlock verſus Blacklowe. Stands over. 


The King ver. Carter, Mich. 7 Geo. II. 
. 


HE Defendant was found guilty of Manſlaughter by the ( 132.) 
Coroner's Inqueſt, and being brought up by Habeas Cor- Bail denicd 


pus, moved to be bailed, having Affidavit that one of the Ju- 


that Carter ſtruck the Deceaſed without Provocation, which 
vas the Occaſion of his Death; and then it goes on, and 
finds him guilty of Manſlaughter. 

Cure This is the Evidence upon which the Inquiſition was 
taken, and by the Circumſtances of the Fact the Defendant 
appears to be guilty of Murder. As to his Objection to the 
Jury, that may be a proper Defence for him upon his Trial : 


But 


I 
* RIS 7 


* 0 — 
8 


NT . ſlaughter 
ry had laid ſeveral Wagers that the Coroner's Inqueſt would found by the 


Coroner 's 


find the Defendant guilty. T1: appeared by the Inquiſition, nque 
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( 133. ) 


Latitat to the 


Chamber- 


But we cannot enter into the Merits upon Afidavits; and 
therefore denied him. Bail. | 


Greeting ver. Allcock, Mich. 7 Geo. IT. 
am . N. 


HE Plaintiff ſued out a Latitaz, directed to the Cham- 
berlain of the County Palatine of Chefter, which he 
ſerved upon the Defendant, without any Mandate from the 


lain of Che- Chamberlain, which was now complained of as irregular, and 


fer. 


Motion made to ſet aſide Proceedings. Before 12 Geo. 1. the 
King's Proceſs did not run into the Counties Palatine, and 
therefore was always directed to the Chancellor, who made 
out his Mandate directed to the Sheriff to execute the ſame. 
4 Inſt. 212. This Act of Parliament does not take away the 
Juriſdiction of Counties, Palatine ; but, in general, that no 
Arreſt ſhall be made where Debt is under 10 J. [z 5 Geo. 2. 
Which is made in Explanation of the former, there is a par- 
ticular Clauſe to ſave the Furiſdiftion of Franchiſes and 
Liberties, that in all Franchiſes, &c. particular Officers ſhall 
execute the Proceſs. 5 | 

Mr. F. con: The Act of Parliament mentions Proceſs 


only iſſuing out of ſuperior and inferior Juriſdictions ; 


for that is caſus omiſlus in the 4 


but a Mandate iſſuing out of no Court at all, it is no more 
than the common Caſe of a Sheriff: Where Proceſs is to 
be executed in a particular Franchiſe, the Sheriff makes 
out the Warrant to the particular Officer; and tho in theſe 
Caſes the Mandate is under Seal, that makes no Difeerence. 
Since the Making this Act, no Warrant is now made out by the 
Sheriff, but Copy of the Proceſs is ſerved inthe firft Inſtance. 
The Stat. 5 Geo. 2. makes no Difference, but is rather in Fa- 
vour of the Plaintiff, for this Act is relative to 12 Geo. 1. 
and the Words are, That Affidavit muſt be made before the 
Judge or Commiſſioners of that Court out of which ſuch 
* Proceſs iſſues.” And the Act requires Service of ſuch Pro- 
ceſs iſſuing out of inferior Courts, and the Perſon executing 
ſuch Proceſs ſhall take no more than 55. for Service of ſuch 
Copy: But if a Mandate be necefſar „more may be taken, 
* Parliament. Proviſo 
tn the Ait of Parliament makes no Difference, but only that 
in particular Franchiſes and Furiſdittions the Proceſs muſt 
be executed by the proper Officer. If this Clauſe had not been. 
encluded, an Attorney, or any other Perſon, might have ſerved 
the Copy of the Proceſs; but to ſave the Profits ariſing to the 
Lords of theſe particular Furiſdiftions, was the Reaſon of 
adding that Clauſe. 
5 . 


r 
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Z. C. J. The Nature of the Proceſs to be ſerved runs thro' 
both Acts of Parliament, and the Service (of ſuch Proceſs) 
is relative to the Proceſs which originally iſſues; hat a Man- 
date is not Part of that Proceſs iſſuing out of the ſame 


Court. 
P. J. The Word Proceſs in the firſt Act extends to the 


original Proceſs out of this Court, and the Word ( ſuch ) makes 
it ſtronger : Beſides, there muſt be a Return of Proceſs. J/hat 
Proceſs * That which iſſues out of this Court. The Proviſo 
in the ſecond Act of Parliament does not go ſo far as is con- 
tended for. It was never the Meaning of the Legiſlature to 
have Proceedings below run in the ſame Chanel as before 
the Act of Parliament. The Proviſo is to preſerve the Lord's 
Profit ariſing from his particular Franchiſe, that the Pro- 
ceſs iſſuing ont of this Court ſhould be ſerved by the particu- 
lar Officer of that Franchiſe. 

P. J. Copy of Proceſs to be ſerved within the Meaning of 
both theſe Acts of Parliament, muſt be the original Proceſs 
iſluing out of ſuperiour Courts. The Chamberlain's Mandate 


is not to be looked upon as a Proceſs, for his Office is partly 


Miniſterial. This Act was made to prevent Charge and Ex- 
pence in the Execution of the Proceſs, that a Copy of the 
Proceſs may be ſerved without the Interpoſition of the She— 
riff. If a Mandate ſhould be neceſſary, the Act of Parliament 
will be of little Benefit; and as the Sheriffs Profit is taken 
away as to the Service of Writs, ſo would the Lords of par- 
ticular Franchiſcs have loſt theirs, but for the Saving of the 
Act of Parliament. 

L. J. This Caſe depends upon the Conſtruction of the 
firſt Act of Parliament, and is not aided by 5 Geo. 2. the 
Clauſe concerning the Service of Proceſs, is relative (ſuch 
Proceſs) and can be no other than the original Proceſs iſſuing 
out of this Court. Motion over-ruled by the Court. 


The King verſus Earbury, Mich. 
7 Geo. I. . X. 


* HE Defendant was arreſted by Virtue of a Marrant ſigned ( 134. ) 
Charles Delafay, being charged as Author of a Libel, cal- Recogni- 


led The Royal Oak Journal, and by Recognizance bound to 


zance taken 
by a Juſtice 


appear at the King's Bench Bar the firſt Day of the next enſu- of Peace to 


ing Term, and there to anſwer all ſuch Matters as he ſhould 


appear in 
this Court to 


be charged with from the Bar. Mr. Earbury came into Court aner all 
the Term following, and objected to the Legality of the Mar- Matters pe- 


rant, and of the Recognizance, but refuſed to have his Ap- 


nerally, not 
ſpe eifying 
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tered the Preſence of the Defendant, but would not en- 
ter his Appearance, Ffſoin does not enter Appearance, 
only an Excuſe for not appearing. 4 Jac. 2. The King 
againſt the Archbiſhop of Canterbury. The Archbiſhop was 
committed by the Privy Council upon a Libel, called a Peti- 
tion of Remonſtrance to the King not to intermeddle with 
Charck-CGovernment. And it was objected to the Commit- 
ment, That the Biſhop could not be charged with an Infor- 
mation, unleſs properly and legally in Court. 47 Fd 3. Tit. 
Annuity. 1 Sid. 32. Judgment ought not to be given becauſe no 
Appearance, and the Bond is only a Promiſe to the Sheriff 
to appear, Lutw. 951. unleſs there be Proceſs, and Party have 
a Day in Court, he cannot appear; and this Recognizance 
is no Proceſs to bring the Party into Court. Recognizance, il- 
legal in Form and Subſtance! The Condition ts, if the ſaid 
Mr. Earbury hall appear in B. R. to anſwer ſuch Matters 
as ſhall be objetted to him at the Bar, but nothing then 
charged upon him. This is too general, for the Recogni- 
zance ſhould have mentioned the Facts he was obliged to an- 
ſwer. Lamb. 89. Dalton, Tit. Recoznizance; and the Prac- 
tice is always to expreſs the Cauſe, Godb. 147. Ace c. 25. 
z. 7. Feſtus ſaid to Agrippa, concerning Paul, For it ſeems to 
me unreaſonable to ſend a Priſoner, and not within to fignity 
the Crimes laid to his Charge, Recognizance bad in Subſtance, 
for Fuſtices of the Peace have no Power to bind any one to his 
Appearance into this Court. They have only an interior Juriſ- 
diction, and their Proceedings cannot be brought into this Court 
but by Mandamns, or other legal Proceſs iſſuing out of the 
Court. This is a Court of the greateſt Dignity, ſee 4 Inſt. Form 
of a Recognizance is to appear coram me, nt does not [ay before 
whom by Name. Un Juſticiar, &c. Objection 10 Commit- 
ment, that it was to a Meſſenger's Houſe, which is no Priſon 
in Late, and therefore illegal. Recognizance obtained by Du- 
reſs, therefore void. Cro. Eliz. 646, 745. Magna Charta, c. 
29. 25 Ed. 1. c. 1. & 2. No Examination, Dalton, c. 170. 
No Marrant produced, Vide 1 Salk. 347. Kendal and Roe 
5 Mod. ;8. fame Caſe. Commitment for high Treaſon in 
aiding the Fſcape of H. committed for Treaſon, ought to ſpe- 
city the Treaſon for which H. was committed. 1 Leon. 70, 71. 
Secretaries of State may commit as Con(ervators of the Peace 
at Common Law. 1 Salk. 347. May commit to a M:fſenger, 

4 | | for 
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for the Court will intend it only in Order to carry him 10 Gaol. 
1 Salk. 347. 


The King werſus- Gallard, Mich. 
7 Geo. II. B. R. 


IN DICTME NT contra bonos mores, for runnin? iu the (135. 
common Way naked down to the Waiſt, the Bees n be- wy ee 
ing a Woman. S. moved to quaſh, becauſe the Fatt is not in- mo,, 
dictable. F. cont”: Indictments will lie contra bonos mores, as 
againſt Curle for publiſhing an obſcene Book. 1 Sid. 168. Sir 
Charles Sidney's Caſe. 1 Keb. 620. Quia immodeſte & irre- 
verenter behaved himſelf in Church. Another Indiftment 
was for printing Rocheſter's Poems ; ſed per Cur", The Iu— 
dictment muſt be quaſhed, for nothing appears immedeſt or 


unlawful. 


Chapman verſus Brown, Mich. 
F 


ACT TON of Aſſault and Battery, and Cofts for not going ( 136. ) 
on to Trial. The Plaintiff brought a freſh Action, and in ut 
3 7 
now Mr. S. moved to ſtay Proceedings till the Plaintiff had and Coſts for 
paid the Coſts of the firſt Actiom, and produced an Afidavit not going to 
that the Plaintiff was gone beyond Sea, ſo that if the Her- fa Adion 
dict ſhould be for the Defendant, no Perſon to come againſt brought, and 
for Cofts. The Court ſaid this Motion was againſt the gene- n Plano 
ral Rule; but the Plaintiff being beyond Sea, did vary the Sea,; we 
Caſe, and therefore ordered to ſearch Precedents. Mr. S. Cour: refu- 
then turned the Motion, that the Attorney might ſhew by 4 mar a 
what Authority he proſecuted this Action, contrary to the ex- till Colts 
preſs Command of the Plaintiff; but this the Court abſolutely paid. 
refuſed. At another Day Mr. S. flirred this again, and cited 
the Caſe of a Pauper; but the Court ſaid that did not come 
up to the preſent Caſe, and remembred the Caſe of Knock ver- 
ſus Wilkins, hich was an Action of Aſſault and Battery, and 
like Motion was denied. The Attorney for the Plaintiff aſter- 
wards entered into a Rule by Conſent to pay Coſts, if the 
Plaintiff honld be nonſuited, or a Verdict againſt him. Note; 
In the Caſe of Jones cer/ns Eubank, Mich, 3 Geo, II. Ve like 
Motion was made, and granted per Cur. 
Murray 
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( 137.) 
uſtification 
in Treſpaſs. 


Caſes in B. N. &c. 7 Geo. I 


Murray verſus Anderſon, Mich. 
7 Geo. IL B. R. 
| Reſpaſs for entering into the Plaintiff's Houſe and taking 


1 twoShirts; and the Defendant juſtifies, for that the Plain- 
iff was fined the Sum of 3 s. and that he entered and took the 


77 


Goods in order to ſatisfy this Fine, and thereupon the Plaintiff 


| demurred. And it was now objected, that the Plea was un- 


( 138. ) 
Debt upon 
Award, 


certain; for it does not 2 how this Fine was impoſed, 
only ſaid in general, that the Plaintiff was fined, without ſay- 
ing where, by whom, by what Authority, or for what Of- 
fence : All that is ſaid is, that this Fine was allowed in the 
Exchequer Chamber upon the Sherift's Account, to be due to 
the chief Bafliff of the Manor of Steprey ; but it is not ſaid 
that it was due to him as chief Bailiff, 

Cur' lt is ſaid to be allowed him upon the Sheriff's Ac- 
count and upon the Roll in the Exchequer, the Entry is al-: 
ways general. It appears by the Plea, that the Defendant was 


fined, and that the Goods were levied accordingly. 


Bainton verſus King, Hil. 7 Geo II. 
B. K. 


Lord Hardwicke, Chief Juſtice. 


Page, 
Probyn, & Juſtices. 


Lee, 


EBT upon Award. The Defendant pleads 20 Award. 
The Plaintiff replies, and ſets out an Award, that the 
Defendant ſhould have all his Goods taken in Execution, ex- 
cept thoſe which were already ſold ; that he ſhould therenpon 


pay ſo much Money to the Plaintiff, and all Parties ſhould 


execute mutual Releaſes. To this the Defendant demurs, 
and objected, that this Award was made on one Side only, for 
that the Dcfendant could have no Benefit of the Award, and 
cited 3 Mod. Rep. 272. Thirsby verſus Helbott. It is uncer- 
tain what Goods the Defendant was to have again, and not 
in his Power to know what were ſold, and what we-c unſold 


at the Time of the Award. 
F. Counſel 


4 


— — 
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S. Connſel coz”: Here are mutual Releaſes to be executed, 


which makes it a good Award; for if I am to pay Money, 
and another is to releaſe, this is a mutual Award, The De- 
fendant is to have all and ſingular the Goods which remain 
unfold ; and this is a ſufficient Aſcertaining of the Goods, by 
Reference to the Goods taken in Execution. It is like the 
Caſe of Taxing Coſts, or Awarding an Account, for in both 
Caſes what is due may be reduced to a Certainty. 

H. C. J. Awards have of late been more favourcd than for- 
merly ; and therefore, if by any favourable Conſtruction this 
can be reduced to a Certainty, the Court will intend it a 
good and ſufficient Award. Here is ſomething awarded extra 
the mutual Releaſes, and if either Party cannot have the Be- 
nefit of it, it is a void Award. Here are goods to be reſtored 
to the Defendant, except ſuch as are fold : How does the De- 
fendant know what Goods remain unſold? what theſe Goods 
are that were fold, and whether ſold bona fide ay be diſputed ; 
and ſo many other Objections may ariſe, that this Award is by 
no Means concluſive between the Parties. Ad jouruatur, to be 
ſpoke to again. | | 

A Man fhall not reverſe a Judgment for Error, unleſs he 
ſhews that the Error was to his Prejudice. 5 Rep. 39 b. in 
Tey's Cale. 


The Bank of England verſus Morice, 
Executrix of Humphrey Morice 
deceaſed, Hil. 7 Geo. II. B. R. 


* Aſſumpſit againſt the Defendant, as Executrix of H. AI. (139. ) 
d 


-cealed, the Defendant pleaded ſeveral Specialties ſtand- Amendment 
of Replica- 
mx ol b | ; ; ? rion, after a 
and diſcloſed particularly what was in Reality due thereup- Rule for a 


on, and that ſhe had not Aſſets altra. The Plaintiffs replied Trial de now. 


ing out againſt her Teſtator, and ſet out Bonds ſpecially 


Aſſets ultra; and upon this they were at Iſſue. 

Upon the Trial a Queſtion aroſe whether the Penalty in the 
Bonds, or ſo much only as was diſcloſed by the Defendant to 
be really and bond fide due thereon, ſhould be allowed to 
cover Aſſets. 

There was a Verdict for the Plaintiffs, &c. for 28000 J. and 
upwards given in Damages; but R. C. J. ſaved this Point to 
the Defendant, and afterwards, upon Argument, the Court be- 
ing of Opinion that the Penalty was the Debt in Law, a Trial 
was granted de 72070. 

Uu E. Ser- 
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E. Serjeant came this Term into Court, and prayed to 
amend the Replication, and that inſtead of replying Aſſets a- 
tra, the Plaintiffs might reply what was really due upon the 
Conditions; That the Obligees were willing to accept there- 
of, and that the Defendant kept the Bonds on Foot per fran- 
dem. Upon ſhewing Cauſe it was objected, That Courts of 
Law had never gone ſo far; that this was not to amend the 
Replication, but was making it an intire new Iſſue. Salþ. 50. 

If this Practice prevails, there will be no Occaſion to diſ- 
continue or pray a Repleader. 

In all Caſes where Applications of this Nature have been 
made, it has been under this Circumſtance, If it can be no 
{© Prejudice to the Defendant.” Here it may be the greateſt 
Prejudice; for the Plaintiffs have not ſtirred in this Action for 
now almoſt a Year and a Half, and the Defendant has paid 
away Aſſets recovered upon Suits commenced ſince the Com- 
mencement of this Action; and therefore it will make a De- 
vaſtavit, if the Plaintiffs recover in this Action, and there ap- 
pears to be a Defect of Aſſets. 

H. C. J. There is no Queſtion, but after a Trial de oro is 
granted, an Amendment may be made which does not alter the 
Nature of the Iflue : But here the Queſtion is, Whether an 
Amendment can be made which intircly alters the Ifluc 2 

E. Serjeant e con. This Amendment makes no Altera- 
tion in the Nature of their Plea, nor in the Iſſue: For the 
Queſtion in Subſtance will be, Whether ſhe has Aſſets tea 
what was really and born fide due upon the Specialties? 

'There are ſeveral Caſes where Amendments of this Nature 
are made after Iſſue joined; but the Caſe of Thompſon againſt 
Hunt, 3 Lev. 368. is a Caſe in Point. 1 Leon. 24. Cro. Fac. 
306. 1 Sid. 412. So is 3 Lev. 347. and 3 Lev. 440. the 
Caſe of Stephens verſus Cooper, 3 Leg. 20. Dobſon verius 
Douglas, © 
There was a Caſe lately adjudged in this Court, which 
ſeems to go further than the Caſe in Queſtion, and that is the 
Caſe of the Executors of the Duke of Marlborough againſt 
NMigmore, Hil. 4 Geo. II. In 4fumpfit the Plaintiffs declared 
upon a Promiſe made to the Duke of Marlborongh in his 
Life-time; the Defendant pleaded nor Afumpſit infra ſex Au- 
72205, and upon this the Parties were at Iſſue, and the Cauſe 
was carried down to Trial. The Plaintiffs afterwards praycd 
to amend, by laying the Promiſe to be made to the Exccutors 
themſelves, and the Court upon Conſideration made a Rule 
accordingly. ; | 

H. C. J. conceived this Amendment is not conſiſtent with 
the Rules of Law, nor with the Rules of this Court. 'This 
Amendment is no Part of the Rule itſelf, and there is no 
5 | Queſtion 
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Queſtion, when the Court made the Rule, it was in the 
Power of the Court to put what Terms upon it they thought 
proper. I am of Opinion this Motion cannot be granted, for 
it is not ſo properly a Motion to amend, as to withdraw the 
Replication intirely, and make a new Iſſue; this is indeed a 
common Practice in Equity, but I never knew it to prevail in a 
Court of Law. The Cafe of Thompſon and Hunt does not 
go fo far as the preſent Caſe: In that Caſe the Plaintiff al- 
ledged in his Replication, that there was only ſo much really 
duc, but had omitted that the Obligees were willing to ac- 
cept the ſame, and the Adding theſe Words did not alter the 
Plea: But that Caſe ſeemed to go farther than any Caſe he ſaid 
he cver heard of, and ſeemed contrary to Law to grant a Re- 
pleader after Judgment in Demurrer, and queſtioned if that 
Cale was not upon Conſent. Vide 3 Rep. 52 b. in Ridge- 
eway's Caſe, 1 Jnderſ. 168. 1 Leon. 79. c. 102. . Zouch 
verſus Bamfield. Plow. 138. Browning verſus B:ſton. There 
was a Repleuder after Demurrer. 

The Duke of Marlborongh's Caſe does not come up to the 
preſent Queſtion: The Amendment in that Caſe did not vary 
the Fact, nor altcr the Record, but the Iflue continued as it 
was before. 

The Circumſtances of this Caſe are very much to be con- 
ſidered; this is in Caſe of an Exccutor, where Priority of Suit 
prevails ; the Plaintiffs having lain by a Year and upwards, it 
may reaſonably be ſuppoſed, that the Defendant imagined the 
Cauſe to be intirely dropt, and that ſhe has paid away the 
Aſſets; it would therefore be a little hard, that the Defendant 
ſhould be prejudiced by the Laches of the Plaintiffs, eſpe- 
cially in this Caſe, where the Rules of Law ſeem fo ſtrongly 
to favour her. | 

P. P. and L. Juſtices being of the ſame Opinion, the Mo- Denied. 
tion was denied. 


Arthur verſus Vanderplank, Hil. 
7 Geo. II. B. K. 


C'TION of Covenant for Rent againſt the Defendant, _. ( 140. ) 


ovenant tor 


Executor of 7. S. Leflce for Years. The Defendant Rent againſt 
pleads, that the Leſſee in his Life-time made an Aſſignment the Execu- 


5 nope" : \- 
of his Term, and that the Plaintiff, the Leſſor, had received ton 


Rent, and accepted the Aſſignee for his Tenant ; and to this the Lefſec in 


33 F his Life-time 
the Plaintiff demurs. had aſügned 


his Term, 
and the Leſſor had accepted the Aſſignee for his Tenant. 


B. Serjcant, 
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Of executo- 
ry Deviſes. 
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B. Serjeant argued againſt the Plea, that it was bad. It 
is true, in an Action of Debt for Rent, this is a good Plea, 
3 Rep. 22. a & b. IWalker's Caſe ; but in Action of Covenant 
it is otherwiſe. Cro. Car. 188. 1 Jones 183. Stiles 265. 

Mr. P. of Counſe] with the Defendant, gave up the Point 
ef aa Argument, and fo Judgment was given for the Plain- 
tiff. 

Note; Covenant lies not againſt Executors by Reaſon of the 
general Covenant in Law, by Virtue of the Words Demiſe and 
grant; but it 4s otherwiſe upon an expreſs Covenant. Dyer 
257. 2 Brownl, 214. 

Covenant lies againſt the Leſſee after Aſſiznment, although 
the Le ſſor had Notice and accepted Rent of the Aſſignee. 3 Lev. 
233. Edwards verſus Morgan; but not Debt. 


Stephens ver. Stephens, Hil. 7 Geo. II. 
Lt 445 4.94. B. BR. 


cue, ae 390 Fl i tate Frere 22,0 


(N. B. This Caſe was ſent out of Chancery, for 
the Opinion of the fudges of the Court of King's 
Bench. ) | 


81 Ililliam Stephens being ſeized in Fee of ſeveral Free- 
hold Meſſuages, Lands and Tenements, deviſed them in 
the Manner following; © I give and deviſe to my Grandſon 
,illiam Stephens, after the Deceaſe of my Wife Suſanna, 
« all my Lands ſettled on my ſaid Wife for Life; and alfo all 
« my Lands, Tenements and Hereditaments in Deprford in 
the County of Keut, ſettled upon me by Decd by my 
Wife, to hold to me and my Heirs for ever. 
« Item, I give and deviſe to my ſaid Grandſon Milliam 
Stephens all my Lands and Tenements in the Pariſh of 
St. Mary Bermondſey in the County of Suri, ſituate and 
„ being at Rotherith Wall, Eaſt Lane, St. Mary Magdalene 
* Church-yard, Gc. to hold my faid Meſſuages, Lands, Te— 
© nements, c. to my ſaid Grandſon Milliam Stephens, his 
* Heirs and Aſſigns for ever. But, in caſe my ſaid Grandſon 
Maälliam happen to die before he attains his Age of twenty- 
* one Years, then I give and bequeath to my Grandſon Tho- 
* mas Stephens all my Meſſuages, Lands and Tenements 
* before mentioned, as well as thoſe in the Pariſhes of St. Mary 
Magdalene Bermondſey, and St. Olive in Southwark, as 
* thoſe in the Counties of Eſſex and Kent, to hold the ſame 
* tomy ſaid Grandſon Thomas, bis Heirs and Aſſigns for ever. 
ET But 
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* But if my ſaid Grandſon Thomas ſhould happen to die 
| © before he attains the Age of twenty-one Years, then I give 
* and bequeath all my ſaid Lands, Tenements, Gc. before- 
mentioned, to ſuch other Son of my Daughter Mary Ste- 


© phens by my Son-in-Law Thomas Stephens, as ſhall happen 


© to attain his Age of twenty-one Years, his Heirs and Aſſigns 
« for ever; the elder of ſuch Son to take Place before the 
| © younger, one after another, in Seniority of Birth, Gc. and 
of the ſeveral and reſpective Heirs Male of ſuch reſpective 
_ © Bodies of all and every ſuch Son and Sons; the elder of ſuch 

“Sons, and the Heirs Male of his Body lawfully iſſuing, to 
ce be always preferred, and to take Place before the younger 
© of ſuch Sons and the Heirs Male of his and their Body and 
“ Bodies iſſuing: And for Default of ſuch Iſſue Male, then I 
« give and deviſe my aforeſaid Freehold Eſtate, Gc. to all 
& and every the Daughter and Daughters of my ſaid Son 
© Thomas Stephens, on the Body of my ſaid Daughter Mary 
to be begotten, and to the Heirs of the Body and Bodies of 
© all and every the ſaid Daughter and Daughters, as Tenants 
* in Common, and not as Joint Tenants: And for Want 
«© of ſuch Ifluc, then I give and bequeath my aforeſaid Free- 
© hold Eſtates, &c. to my Brother Richard Stephens, his 
“ Heirs and Aſſigns for ever. 

« Trem, All the reſt and Reſidue of my Eſtate, both real 
“ and perſonal, Goods, Chattels, G c. whatſoever and where- 


© ſoever, not hereby before bequeathed, I give and bequèath 


* the {ame to my ſaid Son Thomas Stephens, his Executors, 
« Adminiſtrators and Aſſigns for ever; and made his ſaid 
Son, Thomas Stephens his ſole Executor. 

15th March following the Teſtator died, leaving Mary the 
Wife of the ſaid Thomas Stephens, his Daughter and Heir, 
and his two Grandſons J/i/liam and Thomas Stephens, living 
at the 'Time of his Death, but no Grandaughter. 

18th May 1713. Suſanna, Daughter of the ſaid Thomas 

and Mary Stephens, was born, and is {till living. 

Z aqth Offober 1714. Thomas Stephens the Grandſon died 
ſans Iſſue, and under the Age of twenty-one Years. 

14th September 1718. William Stephens the Grandſon died 
without Iflue, and under the Age of twenty-one Years. 

14th March 1719. Mary Stephens, another Daughter of 
Thomas Stephens and Mary his Wife, was born, and died 
ſans * and under Age, 26th October 17 22. 

13th November 1721. Sarah, another Daughter of Thomas 
and Mary Stephens, was born, and is yet living. 

15th February 1722. Mary Stephens, another Daughter 
of Thomas and Mary Stephens, was born, and died without 
Iſſue and under Age, 26th April 1713. | : 

| 5 12 
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12th January 1727. Thomas Stephens, one of the Parties 
in this Suit, Son of the ſaid Thomas and Mary Stephens, was 
born, and is ſtill living. | 

Richard Stephens, to whom the Teſtator deviſed the Re- 
mainder in Fee, is ſtill living. | 

Thomas Stephens the elder claims Title to the ſaid Premiſ- 
ſes, as reſiduary Deviſce. 

Mary, his Wife, claims Title as fole Daughter and Heir to 
Sir Milliam the Teſtator; and the other Parties likewiſe claim 
Title under the ſaid Teſtator's Will. | 

Peere-IWilliams, Counſel for the Infant Thomas Stephens. 

The preſent Queſtion as to Thomas the Infant is, Whether he 
will not be intitled if he attains the Age of twenty-one Years? 
The Teſtator deviſes his Lands, c. to his two Grandſons l- 
liam and Thomas, and in caſe they happen to die before they at- 
tain the Age of twenty-one Years, then to ſuch other Son and 
Sons of his Daughter Mary, &c. as ſhall attain the Age of twen- 
ty-one Years. The Intention of the Parties in all Caſes, eſpe- 
cially in that of Wills, is to be regarded, if not inconſiſtent 
with the Rules of Law. Hob. 277. Here the 'Teſtator's In- 
tention appears evidently, that his Grandſons ſhould be firſt ſuc- 
ceſſively intitled to his Eſtate; and that his Grandaughters 
ſhould not take but upon Failure of Iſſue Male. The firſt De- 
viſe to his two Grandſons William and Thomas, is a Deviſe ab- 
ſolutely to them in Fee; but the ſubſequent Words reſtrain 
and reduce it to a Fec- ſimple determinable, 0:2. if they attain 
the Age of twenty-one Years; but if they ſhould die before 
that Time, then the Teſtator deviſes it to ſuch other Son 
as Mary ſhould have, Ge. when he ſhall attain his Age of 
twenty-one Years. "Theſe Words make a good executory De- 
vi ſe to Thomas the Infant, to take Effect in Poſſeſſion, as ſoon 
as he comes of Age. 

It cannot be thought that the Teſtator intended to give a leſs 
Eſtate to the next Son that ſhould afterwards be born, than he 
gave to his two Grandſons Milliam and Thomas then in Be- 
ing. 

Limitations by Way of exccutory Deviſe operate in the 
fame Manner with ſpringing Uſes in Equity; and the Statute 
of Wills impowers the Teſtator to deviſe his Lands according 
to his Will and Pleaſure: But this Power has always been con- 
ſtrued ſo as to avoid Perpetuities, that both executory Devi- 
ſes and ſpringing Uſes muſt ariſe within a Time limited. In 
the Caſes of Exccutory Deviſes, a Fee may be limited upon 
a Fee, and the 'Teſtator may limit it to as many Sons, one af- 
ter another ſucceſſively, as Mary and Thomas ſhall have of 
their Bodies; and all this makes no Perpetuity, becauſe con- 
fined to a Time limited, and to ariſe within the Compaſs of 
2 3 a Ore 
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one Life. One ſeized in Fee may not only deviſe his Eſtate 


upon a Contingency, but upon Failure of that Contingency + 


may deviſe it over upon another Contingency likewiſe; as in 
the Caſe of a Term for Years, a Man may deviſe it to one 
for Life, Remainder to another for Life, and ſo on; for all be- 
ing to ariſe within the Compaſs of a Life, there can be no 
Danger of a Perpetuity. In the preſent Caſe, the longeſt this 
Contingency can remain in Suſpence is twenty-one Years. It 
is poſſible Thomas the Infant may die within Age, and after 
that another Son may be born; afterwards Mary may die, 
and ſo the Eſtate continue in Contingency till the ſecond Son 
ariſe to twenty-one ; but this is only during the Infancy of one 
who is to take, and is a reaſonable Time for an Executory 
Deviſe to wait. 

Suppoſe the Deviſe had been to the next Son which Mary 
ſhould have, that without Doubt had been a good Exccuto- 
ry Deviſe; for Executory Deviſes are not confined to Lives in 
Being; and therefore if a Term be deviſed to one for Life, 
Remainder to the firſt unborn Son of ſuch Deviſee, this is a 
good Deviſe. 1 Roll. Abr. 612. 1 $id. 45 1. Admitted nothing 
veſted in Thomas before he attained the Age of twenty-one, 
but this makes no Perpetuity, becauſe it muſt ariſe within 
twenty-one Years, or not at all. A Perpetuity is a Limita- 
tion to Perſons not in efje, to ariſe upon a future Contingen- 
cy, beyond the Time circumſcribed by Law, and not to be 
dock'd and defeated by any Act to be ſuffered or done by the 
Tenant in Poſſeſſion. But the Law allows of Limitations to 
ariſe within the Compaſs of a Life, or Lives in Being, or 
within the Term of twenty or thirty Years; and therefore a 


Limitation to 4. when he ſhall attain the Age of twenty- 


one Years, is good. So if a Man enfeoffs an Infant upon Con- 
dition that he ſhall not alien, this is good to reſtrain Aliena- 
tions during his Minority. 1 Iſt. 224. 4. And if in ſuch 
Caſe the Infant ſuffers a Recovery, he may avoid it after- 
wards by Virtue of the Condition: So if an Infant levies a Fine, 
it ſhall bind him, if not reverſed during his Infancy; but 
where he is reſtrained by Condition, he ſhall avoid the Fine, 
after he comes of Age; and yet it cannot be pretended that 
the Condition in that Caſe tends to create a Perpetuity. 'This 
Executory Deviſe is to ariſe within the proper Time preſeri— 


bed by Law. 2 Fern. 151. Martin verſus Long. 2 Fern. 86, 
87. Paulet verſus Dogget. 3 Leon. 65. Hind and Lyon, 
1 Salk. 229, 1 Fern. zog. Maſſenbury verſus Aſh. 2 Chan. 


Rep. 202. in le Caſe. This laſt is a Caſe in Point, and an- 


ſwers all Objections that can be made in the preſent Caſe ; 


and there is no Difterence, but that was in the Caſe of a Deed, 


and this here is in the Caſe of a Deviſe, which makes it 
ſtronger 


x 
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ſtronger for our Purpoſe. The Caſe of Blue verſus Marſhal, 
Auguſt 1732. goes further than the Caſe of Maſſingbury ver. 
Aſh. F. B. deviſed his perſonal Eſtate, conſiſting of Leaſes 
for Years, and ſome Money, to his Daughter Anne, and after 
to ſuch Children as ſhould be born of her Body, and ſhe 
ſhould leave at the 'Time of her Death, when they attained 
the Age of twenty-one, and upon Failure of ſuch Iſſue, De- 
viſes over. Ring, Chancellor, decreed this a good Deviſe 
to the Children, and that the Intention of the Teſtator in the 


Caſe of Wills was always to be regarded; and ſo long as 


there was ſuch a Caſe as Maſſingbury verſus 4þ to favour 


the Deviſe, he could not decree againſt it. 
This Caſe is ſtronger than the Caſe in Queſtion; for there 


the Children could not take till after the Death of the Mo- 
ther; here Thomas is to take as ſoon as he attains his Age of 
twenty-one, notwithſtanding Mary nis Mother ſhould then be 
living. There is no Pretence to ſay that this Limitation ſhall 
go by Way of Remainder; for a Fee cannot be limited up- 
on a Fee by Way of Remainder : Should this be conſtrued to 
operate by Way of Remainder, it is certainly void; for a 
Remainder muſt veſt during the particular Eſtate or eo 
inſtanti zhat it determines. 1 Rep. Archers Caſe. It may 
be a Queſtion, whether Thomas, when he comes of Age, will 
take a Fee, or an Eſtate-Tail 2 The firſt Words are, © To 
« him and his Heirs ;” but then follows the Words, © 4nd 
4 for Want of ſuch Iſſue,” which may reſtrain the Limitation to 
an Eſtate-Tail. But, be it Fee, or be it Tail, it is a good 
Deviſe to Thomas, and will veſt in him, when he attains the 


Age of twenty-one Years. 
V. Serjeant, Counſel for the Daughters Suſanna and Sarah : 


This Deviſe to Thomas the younger is void; for as an Exe- 
cutory Deviſe it cannot be good, becauſe not to ariſe within 
the Time preſcribed by Eaw ; and as a Remainder it cannot 
be, ce the two firſt Deviſees, William and Thomas, dying 
before they came of Age, and before the Birth of Thomas 
the younger, the Eſtate veſted in ſanna, who was then living 
and took the Whole by Purchaſe, which could not afterwards 
be deveſted upon the Birth of Thomas the younger. It is an 
eſtabliſhed Rule in Law, That where a Deviſe is limited by 
Way of Remainder, and in Effect may operate as a Remain- 
der, it cannot take Effet as an Executory Deviſe. 2 Saund. 
388. Carth. 310, Comb. 252. 

The Conſtruction of Wills is to be taken favourably accor- 
ding to the Intention of the Teſtator; and the ſeveral contin- 
ent Remainders are to be conſidered as having Relation one 


8 | 
to the other, each to veſt as they firſt come in efſe, before the 
4 Stat. 
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Stat. H. 8. If one had deviſed his Land by Virtue of a Cu- 
ſtom, the Common Law accepted his Intent, without requi- 
ring particular Words of Limitation ; as in Caſes of Convey- 
ances at Common Law: And as it was fo in Deviſes before 
the Statute, a fortiori it ought to be ſo in Deviſes ſince the 
Statute, 1 Salk. 237. 2 Mod. 209. The Limitations in this 
Caſe to his two Grandſons, William and Thomas, make an 
Eſtate-Tail; for the Deviſe to them is to be coupled with 
the ſubſequent Words, And for Default of ſuch Tſſue;” fo 
that, notwithſtanding by the firſt general Words (ro them and 
their Heirs for ever) they took a Fee abſolutely, yet the ſub- 
ſequent Words (and for Default of ſuch Iſſue) fo qualify and 
explain them, that they create only an Eſtate-'Tail. If the 
Deviſe had been to Milliam and his Heirs for ever, and after 
to Thomas and his Heirs for ever, and if he dies ſazs Heirs, 
then to ſuch other Son of the Body of Mary, Gc. it had been 
clear in that Caſe what Heirs the Teſtator meant, 278. the 
Heirs of their Bodies, and fo had been an Eſtate-Tail only. 
Cro. Fac. 416. Bridg. 84. Cro. Fac. 448. 3 Lev. 70, 71. 
1 Salk. 233, 234. 1 Lutw. $10, 813. Theſe Caſes ſhew, 
that dropping the Words (when they attain the Age of 
twenty-one Nears) William and Thomas would have taken 
Eſtates-Tail only. Hob. 65. Cro. Car. 185. Spalding and 
Spalding. 9 Rep. 128. for the Whole of the Will is to be 
conſidered together, and conſtrued according to the Intent of 
the Teſtator; and theſe ſubſequent Words, viz. (if they ſhould 
attain the Age of twenty-one,) make no Difference; for it can- 
not be preſumed, that if either of them died before that Age, 
that their Eſtate ſhould ceaſe at all Events, but if they died 
before that Age without Heirs of their Bodies; as in Cro. 
Car. the Caſe of Spalding verſus Spalding. o. Eliz. 5 25. 
Moore 422. 2 Lev. 162. Tilly verſus Collier. Theſe Words 
to be rejected rather than the Deviſe to be conſtrued to be void. 
Hob. 65. 6 Mod. 112. and in Cro. Eliz. the Caſe of Soulle and 
Gerrard. If therefore the Deviſe in the preſent Caſe to Milliam 
and Thomas makes an Eſtate-Tail, then upon the Death of 


William the Eſtate veſted in Suſan by Purchaſe, and cannot 


after be deveſted, tho' Thomas ſhould live to attain the Age of 
twenty-one Years. As to the Claim of Richard, the Re- 
mainder-Man, of one intire Third by the Death of Mary the 
elder, and another 'Fhird of the other two Parts by the Death 
of Mary the younger; if he has any Claim, it muſt be of the 
whole Eſtate; for ſo long as there is one of the Daughters 
living, or any Iſſue Male of their Bodies, he cannot claim a 
articular Part only. For it is to be obſerved, that upon every 
Limitation all his Lands are deviſed over, not in Part and by 
Fractions, but one intire Deviſe of his whole Eſtate to every 
Yy the 
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the Daughter and Daughters, Gc. and to the Heirs of the 
Body and Bodies of all and every ſuch Daughter and Daugh- 
ters; and for Want of ſuch Iſſue, . e. by any one of them, 
that then all his Lands ſhould go and remain to his Brother 
Richard: And in this Caſe the Daughters Suſas and Sarah 
cannot be Tenants in common, becauſe upon the Death of 
Milliam the whole veſted in Suſan; and therefore Sarah can- 
not take as 'Tenant in common with her, but ſhall have one 
intire Remainder of the Whole; ſo that while there is any one 
Daughter, the whole cannot go over to Richard ; for all the 
Daughters may take ſucceſſively in Courſe of Remainder, as 
in the Caſe of Tilly verſus Collier, 2 Lev. 162. I Fentr. 224. 
Dyer 303. b. A Deviſe in ſuch Caſe to the Daughters make 
croſs Remainders, and tho' not by expreſs Words, yet it muſt 
be by a neceſſary Conſtruction in Law. An Executory U-viſe 

' when executed is to be conſidered as an original Deviſe; d 
therefore if the Deviſe to Thomas be good, and is tc veſt at 
his Age of twenty-one, the Contingency is then at an End, 
and the Daughters will have Remainders expectant upon his 
Eſtate-Tail. | 

E. Serjeant, for Richard the Remainder-Man in Fee: The 
Deviſe to Milliam and Thomas is a good Deviſe to them upon 
this Contingency when they attain the Age of twenty-one ; 
but the Deviſe over to the other Son, there being no other 
Son at that Time in Being, is meerly void, not being limited 
to ariſe within the Time appointed by Law for Executory 
Deviſes to veſt in: Upon the Death therefore of Milliam, the 
whole Eſtate veſted in Su, ſub modo, 1. e. until the Birth 

of another Daughter, and then it was to open and let in an- 
other Daughter, and ſo on ſucceſſively as they came in Being, 

and then all the Daughters became Tenants in common 727: 

Tail general, with Remainder in Fee to Richard. Mary, one 

of the Daughters, dies, and upon her Death Richard becomes 

intitled to one Third of the Eſtate; afterwards Mary the 
younger is born, and then the Eſtate opened again to let her 
in for a Third of the two ſurviving Siſters Eſtate, and ſhe 
dying her Share likewiſe is to come to Richard the Remain- 
der-Man ; and this he collected from the Words of the Deviſe. 

My Brother V. inſiſts, That the Eſtate once veſted in Suan 

would not open to let in Daughters born afterwards, but that 

they muſt take by Way of croſs Remainders; but this is a 

forced Conſtruction, for the Words of the Deviſe arc, © That 

: all the Daughters ſhould take as Tenants in common,” and 

no Conſtruction ſhall prevail contrary to the expreſs Words of 

the Will to veſt the whole Eſtate in Syſar, with croſs Remain- 
ders to the Daughters born afterwards; that Eſtates once 
veſted may open again, is a Point well ſettled in Law, 11 Rep. 

2 80. 
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80. Lewis Bowles's Caſe. 1 Iuſt. 28. a. And when this Caſe 
was heard before Macclesfield, Chancellor, 25 January 1722. 
upon a Bill for Account of the Profits of the Eſtate, his Lord- 
ſhip decreed that the Rents and Profits of the Eſtate ſhould be 
divided equally amongſt the Daughters, which ſhews clearly, 
that upon Birth of Siſters they ſhould all take equally as 
Tenants in Common. 

H. C. J. This is the common Caſe of every Marriage 
Settlement, where Remainders are to Daughters in Common, 
they are to take equally as they ariſe iz efſe; and become 
'Tenants in Common, or Jointenants, with the Siſters before 
in Being. 

E. Serjeant : They muſt take as Tenants in Common, for 
ſo was the Intention of the Teſtator; and not that they 
ſhould take croſs Remainders; the expreſs Words of the 
Will are, That they ſhall take as 'Tenants in Common, 
« and not as Jointenants;” and nothing can more fully ex- 
preſs the Teſtator's Intentions, that they ſhall not inherit 
one after another. The Heir at Law can in this Caſe have 
no Pretenſions, for he is intirely cut out and diſinherited by 
the Will; and therefore no Conſtruction can be made in his 
Favour, as Heir at Law. | | 

The Caſe of Gilbert verſus Mitty, Cro. Fac. 655. is 
ſtronger than the Caſe in Queſtion ; and yet there it was ad- 
judged that the Brothers ſhould not take Remainders after 
one another, for tho' perhaps a croſs Remainder may be by 
Implication, where there are two Deviſees only, yet there 
cannot be without expreſs Limitation, where the Deviſe is 
to three or more ſeveral Perſons. There are ſeveral more 
Caſes to this Purpoſe, and the Caſe of Megnal verſus Holmes 
is like the preſent Queſtion. 2 Roll. Rep. 281. 1 Fent. 224. 
2 Keb. 700, 756. And ſo concluded, that if the Deviſe to 
Thomas the Younger was void as an Executory Deviſe, then 
by the Death of V. the whole Eſtate veſted in Suan, and 
the other Daughters, as they came 72 efſe, as Tenants in 
Common, and as they or any of them die, Richard the Re- 
mainder Man becomes intitled to her Share. 


Mr. $S. Counſel for Sir Thomas Stephens the Reſidnary 


Legatee. i 
Since the Determination in Pell and Brown's Caſe, there 
is no Queſtion but there may be a Limitation over upon a 
Fee Conditional, and therefore the Limitation over to his 
Grandſon Thomas was good ; but in this Caſe both the Con- 
tingencies have happened by the Death of /. and J. before 
they attained the Age of twenty-one. The next Queſtion 
therefore is, whether the Limitation over to ſuch other Son 
as Mary ſhould have, there being no other Son at that Time 
in 


r r Pr 44 ooo oo ot 
5 4 n 1 a_ „ 1 289 Dm 
» — 3 * oy + — „ - 9 * 4 
0 8 PR, a _ 


M615 
12 " _— 


—_— 


Caſes in B. R &c. 7 Geo. II -_ 


in Being, when be ſhall attain his Age of twenty-one Years, 
is a good Deviſe; and this ſome of the Gentlemen who 
ſpoke before have attempted to make good by way of Exe- 
cutory Deviſe. | 

'The Rule which governs Executory Deviſes has been often 
debated in the Courts of Law ; and it is agreed, that Limi- 
tations for a Life or Lives in Being, are good Executory De- 
viſes. But this Rule has never been carried further, but 
Executory Deviſes, as often as they came under the Con- 
ſideration of the Law, have been diſcountenanced; and the 
Reaſon is, that every Executory Deviſe, ſo far as it goes, is a 
Perpetuity; and this was the Foundation which governs the 
Reſolution in the Caſe of Scatterwood verſus Edge. Salk. 229. 
1 Sid. 37, 47. 2 Saund. 380. Carter 53. Show. P. Caſes 137. 
The Caſe of Maſſiugbery verſus Aſb does indeed go further, 
but that Caſe was determined in 1684. and was not in the 
leaſt regarded in any of the ſubſequent Reſolutions; and if 
the Reaſons in that Caſe come to be conſidered, it is not fo 
ſtrong; for it appears that the Judges grounded their Opinion 
in that Caſe upon a Suppoſition, that all the Contingencies 
were limited and confined to fall within the Compaſs of 
Twenty-one Years ; and that was in the Caſe of a Term in 
Truſt only, and not any Limitations over. 2 Chan. Rep. 282. 
'The Deviſe in the preſent Caſe is not a Contingency confined 
to Twenty-one Years, or for Lives in Being, but is both for 

a Life in Being, and Twenty-one Years. In the Caſe of 
| Gore verſus Gore this Point = a ſtrong Conteſt, and yet 
the fartheſt that that Caſe could run, was only for one Life 
and nine Months. But ſhould this Deviſe be held good as 
to Time, yet it is not ſo in Subſtance; for tho' a Fee .in Con- 
tingency may be limited over in Caſe of an Executory De- 
viſe, yet a Contingency cannot be limited upon a Contin- 
gency. Fentr. 236. And this Point never was carried farther 
than Pell and Brown's Caſe. 

The next Perſons who claim under the Deviſe are the 
Daughters Suſan and Sarah, and as to them the Deviſe is 
no more than this: Sir William Stephens deviſed to his two 
Grandſons in Fee, upon the Contingency of their attaining 
the Age of Twenty-one; after that to the firſt and every 
other Son of Mary and the Heirs Male of their Bodies, and 
upon Failure of ſuch Iſſue, then to the Daughters. It is not 
inſiſted upon that the Daughters in this Caſe are to take by 
way of Executory Deviſe, the Limitation to them being 
upon Failure of lflue Male, and therefore if they can take 
at all, it muſt be by way of Remainder; but that is not 
poſſible, becauſe a Remainder, as a Remainder, cannot be 
limited upon a Fee .Ploewd. 29. 1 Iuſt. 18. a. Finch L. 112. 

1 Pforod. 
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Pld. 235. 3. 239. Cro. Fac. 590. Pell's and Brown's Caſe. 
Palm. 138. Dyer 33. Serjeant Wright was I ſuppoſe aware 
of this Objection, and therefore contends that the two 
Grandſons V. and T. took an Eſtate-tail only; but there is 
no Colour for ſuch a Conſtruction. The Deviſe is © To 
© them and their Heirs for ever ;” but in Caſe they die be- 
fore they attain the Age of Twenty-one Years, Cc. - 

If theſe Words do not create a Fee-ſimple Conditional, it 
is impoſſible any Words can. Had the Limitation been to 
him and his Heirs for ever, that would have been a Fee- 
ſimple abſolute, and the ſubſequent Words, ig. 4nd if he 
« die before Twenty-one,” make it Conditional. When the 
Teſtator intends to create an Eſtate-tail, he does it by Words 
proper to create ſuch an Eſtate, viz. © And for Default of 
* ſuch Tue Male, which limited the preceding general 
Words, and ſhew what Heirs he meant, ois. Heirs of his 
Body. We are to take the Deviſe itſelf from the Words of 
the Will, which are upon his dying before ']'wenty-one, and 
not upon his dying without Heirs Male under 'Twenty-one. 
This plainly ſhews the Teſtator's Intentions, that the Eſtate 
of his two Grandſons V. and T. was to ceaſe at all Events 
upon their Deccaſe before Twenty-one. This therefore re- 
duces the Deviſe to the Daughters to the firſt Queſtion, 1g. 
That, if they have any Claim, it is by way of Remainder, 
and by Remainder they cannot take, becauſe limited upon a 
Fee. There is the ſame Objection to the Claim of Richard 
the Remainder-Man in Fee, and the Deviſe to him is void 
for the ſame Reaſons. The next Perſon who ſtands upon the 
Will is Sir Thomas Stephens the Reſiduary Deviſce, and all 
the Teſtator's Eſtate muſt go to him, or to the Heir at Law; 
it is pretty clear the Heir at Law can have no Claim, for 
ſhe is mentioned ſeveral Times in the Will, and the whole 
Eſtate is deviſed away from her. 'The only Queſtion there- 
fore that remains is, whether there are ſufficient Words in 
the Deviſe to carry the Eſtate. to the Reſiduary Deviſee. 
Vide Allen 28. Salk. 239. 2 Ventr. 285. 3 Mod. 229. 1 Leo. 
212, 1 Saund. 180. 1 Leon. 251. The Teſtator having de- 
viſed all his Eſtate whatſoever and whereſoever, before unde- 
viſed to the Reſiduary Deviſee, by theſe Words, which are 


as general as Words can be, he becomes intitled to the Lands 


in Queſtion; for all the preceding Limitations being void, the 
Eſtate in Queſtion remained undeviſed. 

F. Counſel for the Heir at Law. He agreed with C. 
that all the Limitations in this Will were void, for they 
muſt take Effect either as Remainders, or Exec utory Deviſes. 
As to the firſt, they could not veſt, becauſe limited after a Fee. 
1 Rep. 81. Popham 34. And ſo it was held in Pel/s and 
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Brown's Caſe, As to the ſecond, this Deviſe goes further 
than any Caſe, except that of Maſſingbery verſus Aſb, which 
cannot (aca its full Weight in this Caſe, becauſe there the 
Determination of the Judges went upon one fingle Point 
only; and in all Cafes ever ſince the firſt Introduction of 
Executory Deviſes, the Judges have diſcouraged the Extent 
of them, becauſe tending to eſtabliſh Perpetuities. Parl. 
Caſes, the Duke of Norfolkt's Caſe. The Queſtion there- 
fore is reduced to this, Whether the Reſiduary Legatee, or 
the Heir at Law, is intitled? The Teſtator by the Deviſe 
to his two Grandſons M. and J. diſpoſed of his whole Eſtate, 
and had nothing left but a bare Poſſibility. It cannot be in- 
tended that the Teſtator imagined that the Limitations ovet 
to the Sons and Daughters of Mary were void, or that he 
intended that the Refiduary Deviſee ſhould take any of the 
Lands mentioned in the Will, for the Deviſe to him is by 
expreſs Words, of all his Eſtate not before deviſed. The 
Caſe of Migbi and Mall, Michaelmas 1725. in Com. Banc. 
comes up pretty near to the preſent Queſtion : 'That was 
a Deviſe to Carter and his Heirs, and the Teſtator after- 
wards by the ſame Will deviſes all his Eſtate before unde- 
viſed over to another Perſon ; Carter dicd in the Life-time of 
the Teſtator; adjudged that the Eſtates mentioned in the 
Deviſe ſhould go to the Heir of the Teſtator, and not to the 
Reſiduary Deviſce ; and ſo concluded, that ſince Thomas the 
Infant could not take by way of Executory Deviſe, nor the 
Daughters, nor Richard, by way of Remainder, the Heir at 
Law has a good Title. Adjournatar for a ſecond Argument. 


The King àgainſt Kinaſton, Hil. 
7 Geo. II. B. K. 


( 142.) . was moved for, and a Rule to ſhew Cauſe: 
9 At the Day freſh Affidavits were produced, Part in Con- 
againſt an In- firmation, and Part introductory of new Matter; and the 
formation, Queſtion was, Whether the Affidavits could be read accord- 
no duf pie, ing to the Courſe of the Court, it being objected, that no 
mental Affi- x ; : . 
davits intro- ſupplemental Affidavits could be made but in Confirmation 
ductive of only, | | 


new, Matte” Cur: Where Affidavits are produced, Part in Confirmation; 
but in Con- and Part introductory of new Matter, it is not a general 
firmation Rule that they ſhall be abſolutely rejected; but the Court 
only. 3 * : 

will be pretty nice in diſtinguiſhing what is new Matter, and 


what is in Confirmation of the old. 


i In 


— 


Caſes in B. R. &c. 7 Geo. II. 179 
In Affidavits upon which the Rule was made, the Com- : 
plaint was, that 4. and B. and ſeveral other perſons, 5c. 
but no Perſon particularly charged; theſe Affidavits were not 
produced, in order to fix the Charge upon particular Perſons. 

The Affidavits now offered are intirely introductive of new 
Matter; for the Charge in the firſt Affidavits being general, 

a general Anſwer would have been ſufficient ; but this is re- 
ducing it to a particular Charge, and therefore makes a par- 


ticular Anſwer neceſſary. 


The King againſt the Commiſſioners 
of Sewers for the County of Lin- 
coln. Hil. 7 Geo. II. B. R. 


Reſentment, that the Houſe of 7. S. ſtanding upon the (143. ) 

River B. in the County of Lincoln, was ruinous, and Certivrari to 
that the Water had ſapd the Foundation, by which the 90% Fro- 
Lands adjoining were in Danger of being overflowed, and CommelBon- 
was become a Nuſance to the Inhabitants thereabouts. The ersofSewers 
Defendant was convicted, and the Fine eſtreated into len 
Exchequer. Defendant mov'd for a Certiorari to remove all 
Proceedings. 

Mr. 4. objected, that the Fine being eſtreated, it was now 


too late. 

Cut: There does not appear to be any general Inconve- 
niency in this Caſe, neither in Prejudice of Navigation, or 
from the Danger of an Inundation over the County, which 
are the principal Reaſons to induce this Court riot to refuſe 
a Certiorari; this is only the Caſe of a common Nuſance, 
and therefore proper to remove it by Certiorari; it being 
eſtreated makes no Difference. 


Fathers verſus Calcot, Hil. 7 Geo. II. 
B. R. 


I aebitatus Aſſumpſit in Conſideration the Plaintiff per- (144 J 
mitted the Defendant to kill Sheep in his Paſſage, he 1 e an 


promiſed to pay 30 f. per Ann. Verdict for the Plaintiff, and unf lies 
Error brought. It was objected, that this being for Rent upon for Rent. 


Leaſe, an Indebitatus Aumpſit would not lie, but a gig 
meruit. Parker cont”; It has been held that an Tzdebitatus 


Afumpſit 
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Aſſumpſit does not lie for Rent ſecundum ratam. 4 Mod. 78, 
M _— it is upon an expreſs Promiſe for an Eaſement, (5c, 


Trdebitatus Aſſumpſit is the proper Action. Hard. 366. 3 Mod. 


240. 


Cur”: This is not a Leaſe which paſſes any Intereſt or Pro- 
rty in the Soil, but is grounded upon an expreſs Promiſe for 


8 Eaſement, and Indebitatus Afſumpſit is a proper Action in 
ſuch Caſes. Judgment afhrmed. | 


Spencer ver. Donally, Hil. 7 Geo. II. 
B. R. 


(145-) A CTION againſt 70h Donally, Eſq; and in the Bail- 
1 piece named Cob, Donall , 83 but Recognizance 
Recogni- was taken by the Name of John Donally, Eſq; and fo a 
Bail-picce. Variance from the Bail-piece, Scire fucias againſt the Bail 

upon this Recognizance, and the Maſter entred a Protalit 
Recordum. Kettleby mov'd to make the Record agreeable to 
the Bail- piece, and the Court gave him leave to do it, tho' it 
made a Variance between the Recognizance and the Original 
Action; for per Cur the Plaintiff ſhould have taken Advan- 
tage of it before, for there was no Bail to the Action, as this 
Bail-picce is taken; you cannot enter a Recognizance dif- 
ferent from the Bail-piece, and there being no final Fudament 
on the Nul tiel Record, the Entry of the Protulit Recordum 
muſt be ſet aſide, 
Wells ver. Kitchinſon, Hil. 7 Geo. II. 

Z. N. 

(146.) 8 Scire ſacias upon a Judgment teſte Philip Lord 

Miſtake in \ ) Hardwicke, 21 November, Cc. returnable the firſt Day 


ce Tf ot of this Term. The Plaintiff prayed to amend by ſtriking out 


Scire actas. 


the Words Philip Lord Hardwicke, and inſerting the Words 
Sir Philip Tork, Kut. | Note; the Lord Chief Juſtice's Patent 
of Peerage was dated 23 Novemb. 1733.] There was cited 
Blackmore's Caſe, 8 Rep. 156. Cro. Eliz. 183, 203. Tho. Jones 
41. Paſch. 1 Geo. 2. Gitely verſus Coſten. Ca. Sa. taken out 
upon Affirmance of a Judgment teſted 13 February, but 
upon Motion the Teſte was amended and made 12. So Mich. 
12 Geo. 1. Hughes verſus Alvarez, Motion to amend a Writ 
of Enquiry after executed; this was an Action of Aſſuunpſit 
upon two Promiſes, the Inqueſt gave Damages upon the firſt 


Promiſe only, and the Entry was occaſione præmi ſſor, which 
4 9 Words 
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Words were ſtruck out, and Entry was occaſione prime pro- 5 
aui ſſionis. Cro. Car. 147. 2 Bulſ. 35. 1 Roll. Abr. 201: Mod. 

Caſ. 263, 310. 1 Salk. 52, 49. Cro. Jac. 372. This is a ju- 


dicial Writ, and under the Controul of the Court ; ſed adjour- 
natur, Mr. S. deſiring Time to look into Caſes. 


Desbordes ver. Horſey, Hil. 7 Geo. II. 
T. 


3 upon Bond conditioned to pay ſo much Money ( 147. ) 
as was mentioned to be due in ſuch a particular Deed ; Wit of Er- 
after Judgment the Defendant brought Error, but no Bail R 
was entred according to the Statute 3 Far. 1. c. 8. upon a Bond 
Afterwards the Plaintiff ſued out a Ca. Sa. by Virtue gr Rahmen 
whereof he took the Defendant in Execution, who now only, is 10 


mov d to be diſcharged, having brought Error before the Cu. See, 


$a. was ſued out. be put in. 
S. Counſel econ. A Writ of Error is no Superſedeas to a 

Judgment in Debt upon a Bond for Payment of Money only, 

as in the preſent Caſe, except Bail be put in; and of this 

Opinion was the Court, and ſo the Motion was denied. 


Law verſus Law, Hil. 7 Geo. II. 
8. K. 


þ Debt upon Bond the Defendant pleaded Solvit ad diem. C 148. ) 


* 


Motion to 


Mr. F. Counſel, mov'd to withdraw this Plea, and plead , 990,12 
the 5 & 6 Edw.6. c. 16. concerning the Sale. of Offices. of Solvit ad 
The Court inclined ſtrongly againſt the Motion, but at laſt fer bang 
he cited the Caſe of Meard verſus Philips, Trin. 5 Geo: „ 3 
where the Defendant pleaded Nil debet to a Bond, and after Stat. 5 & 
Special Demurrer, and Joinder in Demurrer, the Court gave 5 EA ©: 
leave to withdraw the Plea, and plead two Special Matters 
in Bar; and the Reaſon upon which the Motion was founded 
was, that the Judges were gone out of 'Town, it being in 
Whitſun Holydays; and therefore the Defendant was obliged 

to join in Demurrer. 
This is a ſtronger Caſe than the Caſe at Bar, being after 
oinder in Demurrer, and here all is in the Paper, and the, 


Plaintiff has not replied. Rule to ſhew Cauſe. 


Aaa Crompton 


—_ 4 
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Crompton verſus Deen, Hil. 5 Geo. II. 
B. R. 


( 149. ) CTION by Indorſee of a Bill of Exchange; the Defen- 
1 dant pleads the Statute 2 Ceo. 2. © Intitled an Att for 
ofStar. 2 GG. Relief of Inſolvent Debtors, and that he was legally 
2. for Relief diſcharged at the Seſſions. 


f Inſol 3 a . | . 
Debtors, The Plaintiff replies he is a Creditor, and had no Notice 
obliged ro ſecuudum formam Stat ; the Defendant rejoins that he had 
give Notice no Notice of the Indorſement; and upon Demurrer the 


ro Creditors . : 
reſiding Queſtion was, whether the Defendant was obliged to give 


within tet. Notice. 
Miles S. Mr. B. for the Plaintiff cited 4 Rep. 82, b. 8 Rep. 92. 
1 Roll. Abr. 469. D. p. I. | | 

A. econ. cited Hob. 51. Holmes verſus Twiſt. Hob. 68. 
Richards verſus Carcamell. Cro. Car. 571. Cro. Face 493. 
1 Leon. 105. Salk. 457. * | 

H. C. J. This Queſtion ariſes upon a Conſtruction of the 
Act of Parliament, and does not fall within the Rules of 
Law ; and there is no Queſtion but at Law he who is to take 
Benefit of a Condition, and is privy, muſt give Notice. 

It appears evidently, that the Plaintiff is a Creditor, and he 
has replied Specially according to the Act, that he is reſiding 
within ten Miles, and had no Notice. 

As to the Defendant's Notice of the Indorſement, it is not 
material, for he has taken upon himſelf to be reſponſible to 
the Indorſce at all Events; and the Words of the Act of 
Parliament are expreſs, that he ſball give Notice to all his 
Creditors. 

What is ſaid by the Defendant in this Caſe might be ſaid 
in all other Caſes; ſuppoſe a Creditor dies, is it ſufficient for 
the Defendant to ſay he did not know, or had no Notice, who 
was his Executor or Adminiſtrator ? 

Not neceſſary to give any Opinion as to the Form of 
Pleading, for Rejoinder is perfectly immaterial. 

P, J. The Defendant has made himſelf reſponſible to the 
Drawee or Order, and therefore 'tis at his own Peril to take 
Notice of the Indorſement ; he is to have the Benefit of the 
Act of Parliament, and ought to comply with the Terms; 
this is ſtronger than the Caſe of a Bond, and yet in that Caſe 
the Obligor is at his Peril to give Notice. 

P. and L. Juſtices, to the ſame Effect. Judgment for the 


Plaintif. 


I Hoare 


ht dad 


—_ 
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Hoare verſus Gates, Hil. 7 Geo. II. 
B. R. Vide ante Caſe 32, 39. 


N Afumpfit the Defendant pleads N A umpſit infra (150. 
[ ſex Annos. The Plaintiff replies that he — 2 a Bill hid 
of Middleſex in ſuch a Term, and avers quod cauſa Attionis Shy, Fr 
accrevit infra ſex Annos ante proſecutionem Bills preditff. duſer iſſued 
To this the Defendant rejoins, that the Bill of Middleſex in the Va- 
iſſued poſt clanſum Terminum, and altho' Bills iſſuing out in“ n 
Vacation are entred as of the laſt Day of the Term pre- 
ceding, yet de fatto, and in rei ceritate, the Bill of Middle- 
ſex iſſued poſt clauſum Term ini, viz. on ſuch a Day; and con- 
cludes, Onod cauſa AEtionis non accrevit, Oc. 

'To this the Plaintiff demurred, for that an Averment iti 
thoſe Caſes was not to be allowed, and cited Latch 233: 

T. Jones 149. 1 Lev. 214. 1 Sid. 53, 60. 1 Roll. Mr. 893. 
P. 4. 1 Mod. 188. Cro. E. 181. Stiles 156. Carth. 232: Show. 
25 3. 4 Mod. 129. 3 Lev. 28. Carth. 227. Hob. 156; 297. 
Paſch. 5 Geo. 2. Jones verſus Bennet. Aſſiunpſit upon a 
promiſſory Note by Indorſee ; the Defendant pleaded he was 
attached the 12th of February, and that the Note was not in- 
dorſed till after that Day. The Plaintiff replies, that de 
facto, and in rei veritate, the Attachment iſſued the 25th of 
March tollowing, and that before that Time the Note was 
indorſed; and upon Demurrer the Averment was over-rulcd, 1 

So Paſch. 2 Geo. 2. Eaſtwick verſus Coke, upon Demurrer 1 
Averment was held naught. Michaelmas 4 Geo. 2. Fuller 
verſus Zoſlyn, Lady Tuiſden gave a Warrant of Attorney 
to confeſs Judgment, but died in Eaſter Term, before Judg- 
ment was centred on the Roll. Judgment was afterwards 
entred up in the fame Term, and was held good, becauſe the 
whole Term is but one Day in Law, and fo the Entry was 
previous to her Death. y 

On the other Side it was argued, that this Relation was 5 
a meer Fiction in Law, and would admit of an Averment. 1 
2 Keb. 173, 198. 3 Keb. 213, 214. Cro. Fac. 561. Cro. Cars 
264. 1 Noll. Abr. 258. p. 4. That this Fiction was contrary 
to the expreſs Words of an Act of Parliament, and therefore 
an Averment might be made. 

I. Serjeant, argued for the Demurrer. It is admitted 
that by the Courſe of the Court, and in Point of Law, a 
Bill of Middleſex ſued out in Vacation, is a Writ of the pre- 
ceding Term; but the Objection is, that this is a meer Fic- | 

tion, | 
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tion, and mult give way to the Averment. How does it ap- 
pear to be a Fiction? It does not appear upon the Record to 

be a Fiction, and a Record is of ſo high a Nature, and im- 

rts in itſelf ſuch an abſolute Truth, as to admit of no 

Averment to the contrary. 1 Inſt. 117. b. 268. 

'This Averment is deſtructive of the Record, for if it ſhould 
be made to iſſue out of Term, the Writ is void. Sa/k. 700. 
Carth. 70. The Averment therefore is contrary to the Bill 
itſelf, and ſhall not be admitted as in 2 Rep. 4. Goddard's 
Caſe, he is ſtopt to make Averment againſt what is expreſt in 
the Record. uin. 32. And the Reaſon is, becauſe it tends 
to fallify the Record; a fortiori, where it tends to deſtroy 
the Record, as in the preſent Caſe. The Reaſon why a 
Bill of Middleſex has no Teſte is, becauſe it is the Act of 
the Court ſedente Curia, and the whole Term in Judgment 
of Law is but one Day, and was once thought ſo con- 
ſiderable that it could not be divided. 77lv. 35. It is now 
indeed otherwiſe, for the Plaintiff may by a ſpecial Me- 
morandum ſhew the particular Day when the Bill iſſued ; 
but this is not repugnant to the Record, for it is ſtill a Bill 
of that Term. And in Fuller and Foſiyn's Caſe it was held, 
that a Judgment entered at any Time in Term is a Judgment 
of the firſt Day of that Term; and this Fiction is ſo well 
eſtabliſhed, it will admit of no Averment to the contrary. 
1 Salk. 401. T. Jones 150. The Statute of Limitations can 
make no Difference, that Act has been made ever ſince 
21 Jac. 1. and no one Precedent that an Averment of this 
kind was ever admitted, & quod in facto eft innſitatum, in 
Jure reprobatur. There was a Caſe argued in the Exche- 
quer, the Caſe of King verſus Man, which comes up pretty 
near to the Point in Queſtion. The 5th of Offober, 7 Geo. 1. 
Baron Price granted his Fiat during the Vacation for an Ex- 
tent, which was had accordingly, teſted the laſt Day of the pre- 
ceding Term. Upon this Extent the Defendant's Goods were 
taken in Exccution; the Defendant craved Oyer of the Ex- 
tent, and pleaded that the Fiat was obtained the 5th of 
Oftober, and that the Extent, de fatto & in rei veritate, 
iſſucd on that Day; but the Court was of Opinion that the 
Teſte was binding. 'There another Queſtion aroſe indeed as 
to the Regularity of iſſuing Fiats in Vacation; and upon 
Motion as to that Point, the Court held it irregular, But as 
to the Teſte, this is a Caſe in Point, and ſhews that an Aver- 
ment contrary to the Record cannot be made. 

D. con. This Averment makes no Inconſiſtency, the Sta- 
tute of Limitations has always been conſidered as a bene- 
ficial Law, and the Words arc, © That Proceſs ſhall be com- 
* menced and ſued; which laſt Words mean not only F2a- 

I Nato 
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natio brevis, but an Act to be done by the Party upon that 
Writ, It is clear, that at the Time of iſſuing the Bill of 
Middleſex the Statute was a Bar; it was his own Fault he 
did not commence his Action ſooher ; and he ſhall not come 
afterwards, and by a meer Fiction take Advantage of his own 
Laches, contrary to the expreſs Words of an Act of Parlia- 
ment. The Cauſe of Action which the Plaintiff had was 
barred by the Statute, and the Iſſuing out of the Bill of Mid- 
dleſex afterwards could not give him new Cauſe of Action by 
Relation. | V 
If an Averment cannot be made, becauſe in Fiction of 
Law a Bill ſued out in Vacation is a Bill of the preceding 
Term, it is impoſſible to plead a Tender. 1 PYeritr. 28. Cro. 
Fac. 561. 1 Fentr. 362. A Latitat may bear Teſte before the 
Cauſe of Action commenced, and the Plaintiff may aver, that 
in Fact the Latitat iſſued in Vacation; by the ſame Reaſon 
the Defendant may aver the preciſe Time that in Fact the 
Bill of Middleſex iſſued. 2 Keb. 173, 175. 3 Keb. 212, 213. 
The Time when a Latitat iſſued out is traverſable, and 
may be averred. Cro. Car. 264. Roll. Abr. 538. The A- 
verment does not deſtroy the Record, it only goes to the 
Time in which it iſſued, but does not deny that there 
was ſuch Proceſs. The Caſe in Lute. 3 29. is not like the 
2 Caſe, that was concerning a Judicial Writ, which 
as a Teſte, but a Bill of Middleſex has no Teſte, and the 
Averment is to mcer Matter of Fa& only, and Iflue may 
be taken upon it. £38 | 
H. C. J. If in Point of Law ſuch an Averment can be 
made, it is pretty extraordinary this Caſe has not come in 
Queſtion' before. In the Caſe of Original Writs out of Chan- 
cery, the Teſte is often preceding the Time that in Fact they 
are ſued out upon, and ſo are allow'd by Courſe of the 
Court. There is no great Difference between an Original 
and a Bill of Middleſex, in Point of Law; the Original has 
a Teſte, and the particular Day on which it iſſues appears; 
and ſo it is in Fact in the Caſe of a Bill of Middleſex, for 
the Term in which it iſſues appears, and in Judgment of 
Law the whole 'Term is but one Day; this Fiction does 


not ſupport a Wrong, but rather goes in Aid of the Party 


to recover his juſt Dcbt. Conſider the Caſe of a Judgment, 
the Fiction in Law was in that Caſe fo ſtrong even in Caſe 
of Purchaſers ona fide, that there was forced to be an Act 
of Parliament to reſtrain it. 'There can be no great Incon- 
veniency if the Averment in the preſent Caſe be diſallowed, 
the moſt it can extend to is the Statute of Limitations, which 
in this Caſe is only for a Vacation, and that ſeems a leſs In- 


convenience than to overturn a ſettled Rule of Law. | 
B bb P. J. 
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P. J. He cited Maynard 134. 3 Keb. 213. Chancy and Rut- 
ter. If Averments cannot be made, it will introduce many In- 
conveniences; as in Caſe of a Tender, where a Man is juſtly 
indebted, and tenders the Money at the Day, and the Party 
refuſes; can he afterwards have his Action, and by a Fiction 
in Law avoid the Tender? Where indeed an Action is brought 
againſt an Officer, he ſhall take Benefit of the Fiction, but 
that is to avoid a Wrong. en. 

P. J. A Bill of Middleſex cannot iſſue but in Term, and 
therefore when it is taken out in Vacation, it muſt of Neceſſi- 
ty have Relation to the preceding Term, or it is void; and 
this in Effect is the Subſtance of the Averment, for if the 
Averment ſtands, it deſtroys the Writ. | 

L. J. In Raym. 161. Bilton verſus Johnſou, which was 
an Action of falſe Impriſonment, the fame Objections were 
made as in this Caſe; but it was held, that altho' the Tefte 
of the Writ was upon Record, and the Plaintiff cannot aver 
againſt- it, yet there would be great Inconveniences if the 
Plaintiff cannot ſet forth the very Time of the Purchaſe of 
the Writ, and the Relation of the Tefte is only to prevent 
Fraud, and not juſtify a Tort. This comes up to the pre- 
ſent Queſtion, where the Defendant's Defence ariſes from the 
Statute of Limitations, whether we are to ſuffer the Statute 
to be eluded by ſupporting this Fiction; and if the Act of 
Parliament is conſidered, the Senſe of it ſeems to be not 
where a Man ſues out Proceſs only, which is the Precept of 
the Court, but where he ſues it with Effect. Adjournatur to 
be ſpoke to again. Yide4 Rep. 71. a. ö. Hind's Caſe. 2 Salk. 


1 


650. Lazier verſus Dyer. 


Storey ver. Gardner, Hil. 7 Geo. II. 


C 151.) Reſpaſs for entring and carrying away his Cattle; the 
Verdi& find- Defendant, as to Part.of the Cattle, pleads Not guil- 
ms "Y ty; and as to breaking and entring his Cloſe, and carrying 


Ive. away the Reſt of the Cattle, he juſtifies for Diſtreſs of Rent 
in Arrear. The Plaintiff replies, de injuria ſua propria, and 

Verdict for the Plaintiff, © ES 7 
Taylor mov'd in Arreſt of Judgment, that the Verdict was 
imperfect, for here are two Iſſues, and the Jury have only 
found, that the Defendant did of bis own Wrong enter and 
4 carry away the Cattle mentioned in the Juſtification inter 
i$ alia A4veria, but as to Part of the Cattle mentioned in the 
Plea of Not guilty, there is no Finding at all as to that. 
Bs 0 | Parker 


Caſes in B. R. &c. 7 Geo. II. 187 
Parker econ. If the Jury have given leſs Damages than 
they ought, it is to the Detriment of the Plaintiff, and the 
Defendant cannot take Advantage in Arreſt of Judgment of 
a Verdict that is apparently for his Benefit; the Jury have 
found that he entred de injuria ſua propria, and drove away 
the Cattle inter alia averia, which is ſufficient after Verdict. 
Cur': A Verdict may cure an inſufficient Declaration, but 
it cannot help itſelf; the Objection is very material, for the 
Verdict does not determine the Matter put in Iſſue between 
the Parties: Suppoſe a new Action to be brought for the 
Cattle mentioned in the Plea of Not guilty, what can the 
Defendant plead? He cannot plead this Judgment in Bar, for 
there is no Finding upon the Not guilty; neither is there any 
Action depending. And H. C. J. ſaid, it was ſuch a Verdict 
that the Court ought not to give Judgment upon it. The 
Plaintiff deſired further Time to ſearch into it, for the Re- 
cord may be amended here, and the Verdict below; and fic 


adjournatur. 


The King verſus Theedham, Hil. 
7 Geo. II. B. R. 


Nformation for an Aſſault, and the Parties at Iſſue; but (152.) 


the Proſecutor did not proceed to Trial within three Ceſts againſt 
the Proſe- 


Years, being the Time preſcribed by Act of Parliament. K. cutor of an 


now moved for Coſts againſt the Proſecutor, but not Having prac. 
or not going 


an Affidavit to verify the Fact, the Motion was denied. 5 


three Years, 


Deveniſh ver. Barton, Hil. 7 Geo. II. 
B. R. 


Serjeant, mov'd for double Coſts upon Statute 7 Jac. 1. (153.) 


i ; : e Io intitle a 
D. This was an Action againſt a Juſtice of Peace for taking Juſtice of 
away the Plaintiff's Gun. Peace to 


The Plaintiff diſcontinued, and there was an Affidavit pro- double Coſts 
on an Action 


duced, that the Defendant was a Juſtice of Peace. edt” + 
Cur': There ought to be a Suggeſtion of this Matter on gain him, 


the Roll; and per Lee, it was ſo determined in the Caſe oft e 
5 5 e ſuggeſted 
Cooper verſus Cathurall, which was upon a Nonſuit. It was on Record, 


then pray'd that the Roll might be brought into Court, and that he was 


the Suggeſtion entered. #9 of 


VI. 
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( 154.) 


lk. a i. 


H. oppoſed the Motion, becauſe it did not appear by the 
Affidavit, that he acted in the Affair in Capacity of Juſtice 
of Peace. y | 

Cur: Shew Cauſe why the Defendant ſhould not have 
Leave to enter the Suggeſtion upon the Roll, and have 
double Coſts; and there was cited the Caſe of the Ning ver. 
Colan. Indictment for exerciſing the Trade, (5c. and not 
having ſerved ſeven Years Apprenticeſhip, 'The Defendant 
pleaded Not guilty, and gave in Evidence that he was a 
Soldier, and having ſerved ſo many Years as the Act of Par- 
liament requircd in thoſe Caſes, he was intitled, by Virtue 
thereof, to exerciſe any Trade without Service; and was 
alſo intitled by the ſame Act to double Coſts, but neglected 
at the Trial to get the Judge's Certificate : He afterwards 
came and applicd to this Court, and had a Rule to ſuggeſt 
this Matter upon the Roll, and then had double Coſts al- 
lowed him. Trin. 3 Geo. 1. King verſus Colan. 


Cumber Wer Hil. 7 Geo. II. 


N Eje&ment the Jury found a Special Verdict to this Ef- 
fect: © Richard Holden the Grandfather died ſeiſed of 


Reminder. ſeveral Lands, Tenements, Gc. in Fee, having by Will de- 


Remainders. 


« viſed the ſame to his Grandſon Richard Holden, and li- 
« zabeth his Grandaughter, to be equally divided amongſt 
* them, and to the Heirs of their reſpective Bodies; and for 
“ Default of ſuch Iſſue, the Remainder to his Grandaughter 


June Holden in Fee.“ Anne marries John Ferſey, and 


afterwards Flizabeth dies without Iſſue of her Body. The 


Queſtion was, whether Richard Holden and Elisabeth took 


an Eſtate in common, with croſs Remainders to the Heirs of 
their Bodies; for then the Eſtate could not veſt in Aune, but 
upon Failure of Iſſue of both their Bodies. Or whether this 
was an Eſtate in common, with Remainder to the Heirs of 
their Bodies generally ; for in that Caſe one Moiety of the 
Eſtate would veſt in une, who had the Remainder in Fee 
immediately upon the Death of either of them without 


 Iflue. 


B. Serjeant argued, that this was not an Eſtate in com- 
mon, but in Special Tail, by reaſon of the Poſſibility that 
R. and E. might have Iſſue between them: For if Lands 
are given to a Man that has a Wife, and to a Woman that 


has a Husband, and the Heirs of their two Bodies, they 
I have 
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have preſently an Eſtate-Tail, for the Poſſibility that they 
may marry. 1 Inſt. 20. b. 25. b. But admitting in this Caſe 
that they are Tenants in Common only, yet they are Tenants 
in Common, with croſs Remainders to the Iſſue of their 
Bodies; for the Words are, © That in Default of ſuch Iſſue 
« the Eſtate ſhall remain over;” and there can be no Fai- 
lure of Iſſue fo long as either of them has Iſſue of his Body. 
And it was expreſly adjudged in the Caſe of Holms verſus 
Meynel. Raym. 45 2. S. C. T. Jones 172. S. C. Skinner 
17. S. C. And there is no Difference between this and 
the preſent Caſe, except in this Caſe the Words (equally 
to be divided) precede the Word (Heirs) and in that Caſe 
they are ſubſequent. There is alſo a Caſe in 4 Leon. 14. 
c. 51. directly in Point. Vide this Caſe cited Raym. 454. in 
the Caſe of Holmes verſus Meynel. There are two Caſes in 
the Books which ſeem to impugn this Reſolution, one in 
2 Cro. 655. Gilbert verſus Vitty, the other in 2 Noll. Abr. 
416. T. p. 3. But the firſt of theſe Caſes is anſwered in the 
Caſe of Holmes verſus Meynel, and the other in Roll. Ahr. 
is expreſly denied to be Law. Jide Raym. 455. 

D. Serjeant, econ. There is no Caſe cited in Point to 
prove this a croſs Remainder: The Caſe of Holmes verſus 
Meęynel widely differs; for the Deviſe there is of © All the 
<< 'Teſtator's Lands to his two Daughters, Gc. and if they 
happen to die without Iſſue, then he deviſes all his ſaid Lands, 
Gc. And the Reaſon of the en in that Caſe is, be- 
cauſe the Deviſe over was of (all) his Lands; and in Caſe 
(they) die without Iſſue, 1. e. both of his Daughters, ſo like- 
wiſe the Deviſe over in that Caſe was to a Stranger, but 
here it is to one in æquali jure with the firſt Deviſees. As to 
the Caſe in Leon. the Deviſe was to his Sons in Tail, and in 
Caſe they died without Iſſue, that then the (whole) Land 
ſhould remain to a Stranger in Fee; here the Remainder 
was to a Stranger alſo, and the Word (whole) ſhew, that all 
his Eſtate ſhould paſs together, and not by Parts and in 
Moieties; and the whole Land could not paſs till all the 
Sons were dead without Iflue. As to the other Objection, 
that this is an Eſtate in Special Tail, becauſe there is a Poſſi- 
bility of their having Iſſue between them, the Suppoſition is 
not only abſurd in itſelf, but likewiſe is too diſtant and re- 
mote a Poſſibility for the Law to expect. 

H. C. J. The Conſtruction of croſs Remainders has been 
extended of late Years, and the Diſtinctions upon which they 
have been determined are pretty nice. 'There is no Doubt 
but if this Caſe cannot be diſtinguiſhed from the Caſe of 
Holmes verſus Meynel, but that Caſe will govern the pre- 
ſent Queſtion ; for it was determined upon great 9 
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( 155. ) 
Information 
for Aflault 
and Impri- 
ſonment in 
Newfound- 
land denied, 
being Local. 


and mature Conſideration. The preſent Caſe is a Deviſe to 
Richard and Elizabeth, and the Heirs of their reſpective 
Bodies, which gives them an Eſtate in common in Tail 
general ; and the rather by Reaſon of the Word (reſpective) 
for it is now the ſame as if the Deviſe had been of one Moiety 
to his Grandſon Richard and the Heirs of his Body, and of 
the other Moiety to his Grandaughter Ejzabeth and the 
Heirs of her Body: And then follows, © And for Default of 
c ſuch Iſſue, i. e. upon Failure of Iſſue of either of them, 
« the Remainder over.” In the Caſe of Holmes verſus Mey- 
nel, the Teſtator's Intentions appear to be clearly, that the 
Remainder-Man ſhould not take, but upon Failure of Iflue 
by both his Daughters, for the Words, © And in Caſe they,” 
i. e. both his Daughters, ſhould die without Iflue, that then 
(all) his Lands ſhould remain over, ſo that by expreſs Words 
the Remainder was not to veſt but upon Failure of Iflue by 
both the Daughters, and in that Caſe all his Lands were to 
remain over. In all Caſes where the Deviſe is to two and 
the Heirs of their reſpective Bodies, theſe Words create im- 
mediate Remainders; and the Words following, oiz. © And 
c“ jn Default of ſuch Iflue;” theſe Words can make no Al- 
tcration, nor is there any Caſe where they have been conſtrued 
to create croſs Remainders. Sed adjournatur to be ſpoke to 


Again, 


The King againſt Hooper, Hil. 
. 


THE Defendant, being a Captain of a Ship, carried Mile 

a Sailor into Newfoundland, which Country is Part of 

his Majcſty's Dominions ; and there, by the Aſſiſtance of ſome 

Spaniards, impriſoned and laid him in Irons, and likewiſe 
treated him in a moſt barbarous Manner. 

Mr. H. upon theſe Circumſtances mov'd for an Informa- 
tion againſt the Defendant. 

Il. C. J. Where would you try this Information? all Cri— 
minal Proſecutions are Local; you may bring your Action, 
but cannot try this by way of Information. There is an Act 
of Parliament made in King William's Reign, which gives an 
Information againſt Governors for Miſdemeanors in foreign 
Plantations ; but this Caſe is not within that Statute, Motion 


denied per Cur' 


2 Hooker 


— 
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Hooker ver. Hooker, Hil. 7 Geo. II. 
| 8... ©. 
HIS Caſe was ſent out of the Chancery for the Opi- ( 156. ) 


nion of the Judges of this Court, and was in Effect to Power. 


this Purpoſe. 

J. B. by Leaſe and Releaſe conveyed certain Lands to 
Truſtees in Fee, to the Uſe of the Truſtees and their Heirs 
during the Life of  J/illiam Hooker, Sen. Remainder to 
Milliam Hooker the Younger for Life, Remainder to his firſt 


and cvery other Son in Tail Male, Remainder to his 


Daughters in Tail, Remainder to the right Heirs of Milliam 
Hooker, Sen. Upon the Death of Milliam Hooker the Elder, 
William Hooker the Younger enters, and marries the Plaintiff, 
but died without Iſſue; the Queſtion was, whether his Widow 


the Plaintiff was intitled to Dower 2 The Contingent Re- 


mainders were ariſing, and both the Eſtate for Life and Re- 
mainder in Fee veſted in him at the Time of his Death. 
B. Serjeant for the Plaintiff: Upon the Death of V. I. 


Sen. the Fec-fimple deſcended to V. the Younger his Son 
and Heir, but whether the Fee comes to him by -Deſcent, or 


by way of Remainder, is not material; for both Eſtates be- 
ing veſted and united. in him at the fame Time, was a 
Merger of the Eſtate for Life, and he died ſeiſed of the Fee- 
ſimple. Admitted that where an Eſtate for Life, with Re- 
mainder. in Fee, are limited by one and the ſame Convey- 
ance, and both confolidated, yet they may open again to let 
in Contingent Remainders, as in Leew:s Bowles's Caſe, 11 Rep. 
80. But this Matter is out of the Decd, for the Fee did not 
come to J//illiam Hooker the Younger intirely by the Deed, 
but by the Death of Milliam the Elder, he happening to be 
his Heir. The Limitation to the- firſt and every other Son 
of Milliam the Younger was a Remainder in Contingency, 
and he having no Iflue at the Death of J/7//iam the Elder, 
that Contingency was deſtroyed, and could never veſt after- 


wards, but he became ſeiſed of an abſolute Eſtate in Fee; 


but admitting the Contingency to ſubſiſt, yet as it never came 
in eſſe during the Life of William the Younger, he died 
ſeiſed in Fee, and fo his Feme became intitled to Dower. 
Eſtates in Dower are much favoured in Law, and a Feme 
ſhall be indowed of a baſe Fee, as in Seymorr's Caſe, 10 Rep. 
95. So if a Diſſeiſor die ſeiſed, his Widow ſhall have Dower 


ſo long as the Diſſeiſin continues. But he inſiſted upon the 
firſt Point, that the Fee coming to Milliam the Younger by the 


Death 
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Death of William Hooker the Elder, the Contingent Re- | 


mainders were deſtroyed, and relied upon the Caſe of Kent 
verſus Harpool. 1 Vent. 306..T. Jones 76. S. C. 3 Keb. 380. 
The Father Tenant for Life, Remainder to the Son for Life, 
Remainder to the firſt Son of that Son, (who was not born) 
Remainder to the Heirs of the Body of the Father; the 
Father died before the firſt Son was born; and held the De- 
ſcent of the Intail to the Son had deſtroyed the Contingent 
Remainders. | 

F. econ. The Queſtion is, whether J/illiam Hooker the 
Younger was ſeiſed of ſuch an abſolute Eſtate at all Events 
as will intitle the Feme to Dower 2 Here is no Eſtate limited 
to Milliam Hooker, Sen. but the Remainder is to his Heirs, ſo 
that when his Heir takes, he muſt take by way of Pur- 
chaſe. Milliam the Younger does not claim the Fee by 
Deſcent, but by Virtue of the Conveyance; and if it ſhould be 
look'd upon as a Merger, it is defeating the Intent of the 


Donor; and this Diſtinction is made in Miſcot's Caſe, 2 Rep. 


61, When an Eſtate for Life, and the Fee-ſimple is limited 
by the ſame Conveyance, both Eſtates may ſtand together ; 
but when the Fee deſcends, or comes by Purchaſe, in either 
of theſe Caſes the Eſtate for Life is merged. This may be 
compared to the Caſe of Plunket and Holmes, Raym. 28. 
which was a Deviſe to Thomas for Life, with a Remainder 
to him in Fee upon a Contingency, which likewiſe deſcended 
to him by the Death of the Deviſor; and yet it was ſaid, 
that this ſhould not confound the Eſtate for Life; which 
ſhews clearly, that altho' the Eſtates are in ſome ſort con- 
ſolidated until the Contingency happen, yet they are not con- 
ſolidated to all Manner of Purpoſes, and therefore the Feme 
not intitled to Dower. This is to be conſidered as two di- 
ſtinct Eſtates veſted in Miliam Hooker at the ſame Time; for 
if a Son be born during his Life, or after his Death, the 
Feme could not have Dower. If ſuch a Conſtruction, as is 
contended for, ſhould prevail, it would introduce great 
Confuſion ; 'for ſuppoſe the Husband dies, and his Wife 
brings a Writ of Dower and recovers, afterwards a Son is 
born, her Eſtate in Dower muſt be defeated. The Caſe of 
Boothby verſus Vernon, Paſch. 11 Geo. 1. is in Point, and 
notwithſtanding the Feme was ſeiſed in Fee all the Time 
of her Marriage, yet becauſe there 'was an intermediate 


Eſtate which took Effect during her Life, it was held, the 


Husband was not intitled as Tenant by the Curteſy. 1 Roll. 
Abr. 676. F. 1. B. ſeiſed in Fee of a defeazable Eſtate, takes 
Feme and dies, afterwards the Eſtate is defeated, his Wife 
ſhall not be endowed. So 1 Roll. Ar. 677. b. Leſſee for Life, 


Reverſion to the Husband in Fee, Leſſee lets the Land to 
2 the 
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the Husband for Life of the Husband; afterwards the Huſ- 
band dies, then the Leſſee dies; the Feme ſhall not be en- 
dowed, becauſe there was a Poſſibility of Reverſion during 
the Coyerture as to the Freehold; ſo in the preſent Caſe 
there is a Poſſibility that the Contingency may happen du- 
ring the particular Eſtate, and therefore the Feme ſhall not 
be endowed. 1 Iuſt. 40. The Wife ſhall not be endowed 
but where the Iſſue by Poſſibility might inherit; but here 
the Iſſue could not inherit, but muſt take by Purchaſe; Ergo 

the Feme ſhall not be endowed. | 

H. C. J. The Queſtion depends upon two Points, whether 
by the Death of . H. the Elder, V. the Younger having 
then no Son, the Contingent Remainder was not deſtroycd ; 
ſo that Milliam the Younger was ſeiſed in Fee at all Events. 
And in the next Place ſuppoſe the Contingencies to ſubſiſt, 
whether the Poſſibility that they might happen, (but in Effect 
never did ſo,) will defeat the Wife of her Dower. As to the 
firſt, it ſeems to me that the Contingencies are deſtroy'd ; 
where indeed an Eſtate is limited to 4. for Life, Remainder 
to his firſt and every other Son, &c. Remainder to A. in 
Fee; in that Caſe the Eſtate is to ſome Purpoſes conſoli- 
dated, but not ſo as to deſtroy the Contingent Remainders, 
for 4. claims both Eſtates by the ſame Conveyance. But 
there is no Caſe where the Fee comes prior to the Convey- 
_ ance, that the Contingencies are not deſtroyed, as in the Caſe 
of Kent verſus Harpool. So in 2 Saunders 380. Purefoy 
verſus Rogers. 2 Lev. 39. S. C. Feme Tenant for Life, 
Remainder to her firſt Son, ſhe takes a Husband, and before 
the Birth of the Son, he in Remainder in Fee conveys the 
Inheritance to Baron and Feme, then ſhe has a Son and dies; 
the Son cannot take; for not being in efſe when the particular 
Eſtate was deſtroyed, the Contingency can never ariſe after- 
wards. This is a middle Caſe, for the Fee neither came b 
Diſcent, nor yet intirely by Purchaſe; for tho V. H. the 
Younger claims the Fee by Virtue of the Deed, yet it is 
by Matter meerly intrinſical, he happening to be Heir to 
IV. H. the Elder, and ſo falls with the Reaſon of Viſcots 
Caſe, and the other Caſes which have been cited in Sup- 
port of this Matter. But ſuppoſe the Eſtate for Life not 
to be abſolutely merged, but that there ſtill remained an 
Hiatus to let in the Contingencies, as in Lewis Bowles's Caſe, 
it is to be conſidered whether this Poſſibility will hinder 
the Wife's Title of Dower when the Contingency never 
happens. What do the Books ſay? that the Eſtates are 
conſolidated, and that the Husband and Wite in ſuch Caſe are 
Tenants in Special Tail. Cordal''s Caſe in Cro. Eliz. 316. 
is the only Caſe which — theſe Reſolutions: And in 
D d d the 
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the Caſe of Purefoy verſus Rogers, this Caſe was denied by 
Holt to be Law; and H. C. J. ſaid he had feen a Manu- 
ſcript Note of that Caſe, and there it was ſaid, that Hridgman 
C. J. denied Cordale's Caſe likewiſe. 3 Lev. 437. Duncombe 
verſus Duncoiube, in that Caſe a Onere is added by the Re- 
porter, but it ſeems to be good Law, becauſe there was an 
intermediate Eſtate limited to J. S. which hinders the Eſtates 
from joining? There is another Caſe to this Purpoſe, 15 Ed. 
3. 46 5. And fo concluded upon the whole, that V. H. 
the Elder dying before the Birth of a Son, the Contingency 
was deſtroyed ; and in the next Place, if the Contingency was 
not deſtroyed, yet it never happening, the Feme was intitled 
to Dower. The Caſe of Boothby verſus Vernon does not in 
the leaſt impeach this Reſolution ; for in that Caſe une was 
only Tenant for Life, no Eſtate of Inheritance in her either 
abſolute or liable to be deveſted. 
i . P. and L. Juſtices, of the ſame Opinion. 
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Kent ver. Kent & al. Hil. 7 Geo. II. 
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(157.) IN Dower, ande nibil habet, in Ireland, the Plaintiff had 
ET Judgment to recover a third Part of the Land, Gc. and 
by the Sur- Damages, to the Time of Judgment. May, one of the De- 
viving Te- fendants, dies, and his Heir and the Surviving Tenant brought 
the Heir of Error in B. K. there, where Judgment was affirmed, and 
the other Coſts and Damages for the mean Seiſin given againſt Kent 
Tenant we” only, whereupon Kent and May's Heir brought Error in this 
Afirmance Court; and the Queſtion was, whether the Judgment for 
ought to be Coſts againſt Kent only was not erroneous, 

COIN” C. Serjeant, for the Plaintiff in Error argued, that Da- 

ving Tenant mages to be recovered in Dower, by the Statute of Merton, 

Fe are not a Tempore Mortis until Livery of Seiſin, but from 
the Time of Purchaſing the Writ zſque diem Judicii, 1 Roll. 
Abr. 760, B. Carth. 133. But this Statute does not ex- 
tend to Treland. 1 Sid. 357. The Judgment therefore in the 
preſent Caſe muſt be founded upon 16 (5 17 Car. 2. c. 8. 1, 3. 
And the expreſs Words of this Act of Parliament are,“ That 
the Plaintiff or Plaintiffs in Error ſhall pay ſuch Coſts and 
© Damages as ſhall be awarded upon Affirmance of Judg- 
« ment; and in this Caſe there being two Plaintiffs in Er- 
ror, it is not in the Power of the Court to give Judgment 
againſt one only; for they are to be conſidered in Nature of 
Wrong-docrs, as in Treſpaſs againſt two the Court cannot 
ſeparate and give Coſts and Damages againſt one only. 
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Cur”: The Queſtion is, whether the Perſon, for whoſe Fa- 

vour and Benefit the Judgment is, can bring Error? 5 Rep. 
9. b. 

: C. Serj. Where the Error is by Default of the Court, altho 

it be for the Advantage of the Party, yet the Party who has 

Benefit by it may aſſign it for Error; and to this Purpoſe 

cited ele. 107. Heine verſus Guy. 1 Roll. Abr. 759. 8 Nep. 

59. Beecher's Caſe. 4 Leon. 61. 

E. Serjeant econ. The Caſe cited out of Siderfin cannot be 
Law, for this Act of Parliament was previous to the famous 
Law called Poining's Law, which was 10 H. 7. But whe- 
ther Damages are given by this Act of Parliament, or by 
16 (F 17 Car. 2. is not material, for the ſingle Queſtion is, 
whether Damages and Coſts againſt Kent only, the ſurviving 
Tenant, makes this Judgment erroneous? And as to this 
Point he ſaid, the Damages did ſurvive, and are to be taken 
againſt Kent only, not by reaſon of Survivorſhip, but becauſe 
the Heir is not chargeable with Damages recovered againſt 
his Anceſtor. Cro. Eliz. 558. If there be a Recovery ina real 
Action of the Land and Damages, the Tenant againſt whom 
the Recovery is had dies, and the Heir who ought to have 
the Writ of Error in reſpe& of the Lands will Releaſe all 
Writs of Error, yet the Executor may ſue a Writ of Error 
to avoid the Judgment for Damages, for the Heir was not 
chargeable in Damages, but the Executor. In Actions where 
no Damages and Coſts are recoverable, no Damages to be 
paid pro dilatione as in a Writ of Formedon. So Executors 
pay no Coſts or Damages, pro dilatione. 1 Vent. 166. 1 Mod. 
7. 1Pentr. 88. 3 Lev. 375. Gale verſus Till. Carth. 135. 
The Statute 16 & 17 Car. 2. was made only to ſecure Coſts 
for Delay of Execution in ſuch Manner as they were before 
ſecured by 3 Fac. 1. c. 8. in Perſonal Actions; but Damages 
are given in Satisfaction of an Injury which are in Nature of 
a Treſpaſs, and die with the Perſon, where the Perſon dies 
before Judgment was perfected. 3 Lev. 275. In this Caſe 
Damages for the mean Seiſin are given to the Time of the 
Original Judgment, which was in the Life of the Anceſtor, 
and the Heir is not anſwerable for Damages had againſt the An- 
ceſtor. The Judgment therefore againſt Kent for Damages 
for the mean Seiſin and Coſts for Delay in the Writ of Er- 
ror, is 4 good Judgment ; but if the Court is of Opinion that 
the Judgment is erroneous, he prayed the Court would give 
ſuch Judgment as the Court in Treland ought to have given. 
Cro. Car. 411, 442. This will alter our Security, and whereas 
now we have Remedy againſt one only, we ſhall in that 
Caſe have it againſt two. 1 Salk. 401. 
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( 158. ) 
Prohibition 
on a Libcl 
for Tithes. 


C. Serj. in Reply : Damages are given for a new Wrong 
occaſioned by the bringing of the Writ of Error, and delaying 
the Plaintift of his Execution, and therefore all Parties con- 
cerned in the Wrong ought to be equally included in the 
Judgment. As to this Court's giving ſuch Judgment as the 
Court in Freland ought to have given, the Statute is, That 
© Judgment muſt be given by the Court which awards 
« Pxccution;” and this Court cannot award Execution for 
Lands in Ireland; but upon Affirmance of Judgment this 
Court writes to the Court in Jreland, and thereupon Execu- 
tion is awardcd. | | 

H. C. J. We will conſider of it whether the Judgment is 
to be reverſed, and if a new Judgment is to be given, in 
what Manner it muſt be done. Vide 3 Rep. 13. b. In Her- 
bert's Caſe. If Judgment be againſt two Diſſeiſors in Aſ- 
life for Land and Damages, and one Diſſeiſor dies, Exe- 
cution ſhall not be awarded againſt the Surviving Diſſeiſor 
only, but as well the Heir as the Surviving Diſſeiſor ſhall be 
equally charged, but in Actions Perſonal it is otherwiſe. 
Vide 3 Lev. 55. Graves verſus Morley. The Jury finding 
Part only is naught, and not cured by Verdict; and 9ide the 
Difference where the Whole is put in Iſſue, and where Part 
only ; for in the laſt Caſe it is a Diſcontinuance, which is 


aided by Verdict. 3 Lev. 39, 40. 


The King againſt Reeves, Hil. 
7 Geo. II. B. R. 


IBE L in the Spiritual Court for Tithes. The Plaintiff 
intitles himſelf, as Vicar, to all Tithes ariſing within the 
Vill, except Tithes of Corn growing upon particular Lands, 
ſaid to be due to him either by Endowment, Cuſtom or Pre- 
cription : As to Part the Defendant pleads Payment of an 
Annual Eaſter Offering of a Hen of the Value of 6 d. and 
1 d. for Agiſtment of all unprofitable Cattle. After Sentence 
in the Spiritual Court, the Defendant comes and moves for 
a Prohibition, ſaggeſting, that Tithes of unprofitable Cattle 
were due to the Rettor or Impropriator, and not to the Vicar, 


Curate or Sequeſtrator. Tg 
T. Doctor of Laws: There is a material Difference be- 


tween the Suggeſtion and the Pleadings below, I Vent. 335. 
Prohibition was prayed to a Suit for Tithes, upon a Sug- 
geſtion that the Lands out of which they were demanded 
lay out of the Pariſh, and the Bounds of the Pariſh are 


triable at Common Law; but the Court denied the Prohibi- 
I tion, 
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offered in the Eccleſiaſtical Court. 

The Defendant likewiſe /zggeſts, that the Plaintiff inrirles 
himſelf by Cuſtom, and that all Cuſtoms are triable at Common 
Law only; but Cuſtom is only mentioned incidently, and the 
Plaintiff reſts himſelf intirely upon the Endowment; and chen 
the Foundation of the Suit is Spiritual, and Temporal Mntter 
comes incidently in Oueſtion, the E Br big Court ſhall 
try the Temporal Matter, but ſhall try it as Conrts of Com- 
mon Law would. 2 Salk. 547. Shotter cerſus Friend. 3 Lev. 
72, Bonſey verſus Lee. | | 

If the bare Mention of a Cuſtom be Reaſon ſufficient to 
grant a Prohibition, the Juriſdiction of the Spiritual Court 
will be abſolutely overturned ; for wherever the Libel is for 
Tithes, there is no Caſe but the Word Cuſtom is mentioned. 

Offerings are due by Cuſtom only, and yet there is no 
Queſtion but the Spiritual Court has a Juriſdiction in that 
Caſe, and ſo is the Statute 27 H. 8. c. 20. f. 1. de circum- 
ſpefte agutis. 32 H. 8. c. 7. 2 Edw. 6. 13. Perſonal Tithes 
to be paid in ſuch Manner and Form, as have been of Right 
yielded and paid within forty Years next before the making 


this Act, or of Right or by Cuſtom ought to have been paid; 


here is a Cuſtom to be tried, and yet there is no Queſtion 
but a Suit in the Spiritual Court will lie upon this Statute. 

This is after Sentence, and in that Caſe the Court al- 
ways Judges favourably of the Proceedings in the Spiritual 
Court; if the Defendant has Reaſon to object to the Juriſ- 
diction, he ought to have applied to this Court before Sen- 
tence. 1 Cro. 595. 2 Keb. 612. Ney 70. 

In all Caſes where this Court prohibits upon Sentence, it 
is where the Defect of Juriſdiction appears upon the Face of 
the Libel, and not by Reaſon of Matter ſuggeſted dehors the 
Libel; and ſo it was ruled in 1723. Jright verſus Allen, upon 
Motion for Prohibition to the Admiralty. 

B. Sen. on the ſame Side: To induce the Court to grant 
a Prohibition, it is ſuggeſted, that Agiſtment of all unprofi- 
table Cattle have Time immemorial been paid to the Rector 
of Biſhop J/ilſor, and not to the Vicar, Curate or Seque- 
ſtrator. 

Taking therefore this Matter upon their own Suggeſtion, 
there is no Reaſon to grant a Prohibition, for notwithſtand- 
ing the Right in this Caſe is in Queſtion, yet where it is a 
Right between Spiritual Perſons only, a Prohibition ſhall 
not be granted. 13 Rep. de modo decimand!. 2 Noll. Abr. 
310. Z. 1. 311. pl. 6. 
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tion, becauſe it did not appear that a Plea thereof had been 
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Cur': The Reaſon of thoſe Caſes is where the Suit 45 
pending is between Eccleſiaſtical Perſons, but in this Caſe the 


Rector is no 2 but the Pariſhioners. 
t 


B. Where Right is between Spiritual Perſons only, whether 
the Perſon is a Party, or not, is not material. 2 Roll. Abr. 310, 
pl. 6. God. 149. 2 Bulſ. 157. Drayton verſus Cotterill. 

In the Prohibition it is ſuggeſted, that the Tithes belong to 
the Rector, and not to the Vicar; as to the Juriſdiction 
therefore there is no Defect, but the Suggeſtion is pro de- 


fettu Triationis. 1 Leon. 59. 
The Reaſon of granting Prohibitions where a Cuſtom is 


pleaded, or the Suit is for a Duty ariſing by Cuſtom, is, be- 
cauſe in the Spiritual Court thirty or forty Years Uſage is 
ſufficient Evidence of a Cuſtom or Preſcription ; which being 
contrary to the Rule of Common Law, that no Cuſtom or 
Preſcription can ariſe within Time of Memory, therefore the 
Common Law prohibits the Eccleſiaſtical Courts, where the 
Queſtion ariſes upon a Cuſtom. 2 Bulſ. 157. But here the 
Suit is grounded upon the Endowment, whether by Endow- 
ment the Vicar is intitled ; and the Cuſtom only falls in as 
incident to the Cuantum, how much is in Reality due for 
Tithes, and not whether Tithes generally is due by Cuſtom. 

Here is therefore in Nature of a common Libel for 'Tithes, 
in which Caſe no Prohibition goes, tho' the Plaintiff's Right 
to Tithes is denied. 2 Keb. 439. 1 Vent. 3. Biſhop of Lincoln 
verſus Smith. Libel for a Penſion, to which the Plaintiff in- 
titled himſelf by Preſcription ; and on Motion for a Prohibi- 
tion, it was held by Kelynge and Twiſden, that Penſions, tho 
they are by Preſcription, may be ſued for in the Spiritual 
Court, for having Conuzance of the Principal, that ſhail draw 
in the Acceſſary, contrary to my Lord Coke's Opinion in 
2 Inſt. 491. | 

'This being after Sentence, the Defendant comes too late; 
here is no want of Juriſdiction appearing upon the Face of 
the Libel, and the Diſtinction that runs in theſe Caſes, is 
where the Objection to the Proceedings of the Eccleſiaſtical 
Judges is not pro defectu Furiſdiftionis, but Triationis, and 
ſo is 1 Show. 158. Shatter verſus Friend. Where there is 
want of Juriſdiction, Prohibition goes after Sentence, other- 
wiſe where the Suggeſtion goes to the Trial only, 

F. econ. Where the Determination of the Spiritual Court 
extends to the Property of a Layman upon Matter not cog- 
nizable in that Court, it is not too late to come for a Pro- 
hibition altho' after Sentence. 

Offerings are not due of common Right, but by Cuſtom 
Time immemorial, and therefore not cognizable in the Spi- 


ritual Court, becauſe it is admitted, that Evidence of a 
"i | Cuſtom 
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Cuſtom for thirty or forty Years is a good Foundation to 
eſtabliſh a Cuſtom in that Court; and this is the Reaſon of 
granting Prohibitions when a Cuſtom comes in Queſtion, that 
it may be tried whether this is ſuch a Cuſtom as is warranted 
by the Common Law. 

In all Caſes where there is want of Juriſdiction either in 
Right or Point of Trial, a Prohibition goes ; but this does 
not conclude the Juriſdiction of the Spiritual Court, for if the 
Jury 7 in Favour of the Crown, a Conſultation will be 

ranted. | 

: The Plaintiff intitles himſelf to 'Tithes either by Endow- 
ment, Cuſtom or Preſcription, which is too general, for it is 
not ſo much as ſuggeſted when this Endowment commenced, 
nor does it appear to be by Grant from the Rector, or with 
the Concurrence of the Ordinary, which is neceſſary to the 
Eſtabliſnment of all Endowments, and if they go upon the 
Endowment in Fact, without relying upon the Cuſtom or 
Preſcription, they muſt ſhew it ſuch an Endowment, as has 
all the Qualifications of an Endowment; all that is ſuggeſted 
in this Caſe is, that Nich. de Roſs, Prebendary of Biſhop 
Wilſon, granted, Gc. If the Plaintiff cannot intitle himſelf by 
Endowment, it muſt be by Preſcription, which is triable at 
Common Law, and there only. 2 Salk. 548. If therefore it 
appears, that the Facts ſuggeſted in the Libel are cognizable 
only at Law, Prohibition in all Caſes goes after Sentence, 
except where the Fact tried in the Spiritual Court did not 
ariſe within the Dioceſe. It is ſaid that this is a Queſtion of 
Right between Eccleſiaſtical Perſons only, but the Fact is 
otherwiſe. It is a Suit for Tithes between the Vicar and 
the Pariſhioners, and it may prove inconvenient to carry this 
Rule too far, for there is no Reaſon why Eccleſiaſtical Per- 
ſons ſhould be excluded from trying their Right at Common 
Law; and he ſaid the Caſe of Smith in 1 Vent. had been 
denied over and over again. There were ſeveral other Caſes 
cited to ſhew that a Prohibition would lie. Carth. 97. Broad 
verſus Piper. Prohibition after Sentence for a Mortuary. 
Carth. 33. Yanacre verſus Spleen. Libel againſt the Defen- 
dant for not repairing Part of the Church Wall, which by 
Cuſtom he was bound to do. A Prohibition was granted 
after Sentence, becauſe a Cuſtom is not triable in that Court. 
1 Salk. 334. If the Cuſtom is not denied, the Spiritual Court 
ſhall proceed, for there is no other Remedy ; but if the 
Cuſtom be denied, a Prohibition ſhall go, Non propter de- 
fectum Furiſdiftionis ſed Triationis. 3 Keb. 523, 527. 2 Lutw. 
1059. Thompſon verſus Davenport, Cuſtoms triable at Com- 
mon Law only. Moore 457. Blinco verſus Marſon. A Vicar 
libelled againſt the Parſon for 'Tithes of Glebe, the Parſon 

| 4 | brought 
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brought a Prohibition, and held maintainable; and if a Spe- 
cial Cuſtom be after Endowment of a Vicarage, it is iſluable. 
2 Roll. Abr. 335. pl. 3. S. C. Litt. Rep. 263. 

H. C. J. Where there is want of Juriſdiction, Prohibition 
goes after Sentence; where indeed a Perſon is cited out of his 
Dioceſe, and pleads to the Libel, no Prohibition goes, be- 
cauſe there is no want of Juriſdiction ; but a particular Privi- 
lege by the Statute, and the Defendant waives that, and an- 
ſwers to the Citation, he is by that Means concluded from 
taking Advantage of the Statute afterwards. 

Offerings are due by Cuſtom only, and when that comes 
in Queſtion, a Prohibition muſt go: Suppoſe the Caſe of a 
Modus pleaded in the Spiritual Court, and denied, Prohibi- 
tions are always granted, | 

This is a Libel for 'Tithes of unprofitable Cattle, and the 
Plaintiff intitles himſelf either by Endowment, Cuſtom or 
Preſcription. The Court below has given Sentence for the 
Plaintift; ſed non conftat, whether that Judgment was found- 
ed upon the Endowment, Cuſtom or Preſcription. 

If there had been a particular Endowment alledged, and 
Judgment upon that, if it afterwards appcars to this Court, 
that the Plaintiff had no Right to recover, Prohibition goes, 
tho' after Sentence. 

This Caſe indeed is not ſo ſtrong ; for here is no particular 
Endowment alledged, and therefore muſt be intended to be 
given in Evidence; but the Objection that I have is, that it 
does not appear upon what Part of the Libel the Judgment is 
founded; whether upon the Endowment, Cuſtom or Pre- 
ſcription ſeparately, or upon all of them put together; and 
if ſuch a general Way of Procceding ſhould be allowed, it 
would in a Manner defeat the Juriſdiction of the Common 
Law, as to Oblations, by ſuggeſting generally an Endow- 
ment coupled with a Cuſtom or Preſcription; for if we ſhould 
intend the Judgment to go ſingly upon the Endowment, (be- 
cauſe that Word happens to be mentioned in the Libel) it 
muſt eſtabliſh at all Events the Juriſdiction of the Spiritual 
Courts, with reſpe& to Oblations; and perhaps at the ſame 
Time there was not one Syllable given in Evidence to ſupport 
the Endowment, but the Sentence was intirely founded upon 
the Cuſtom or Preſcription, which are triable at the Common 
Law only. | 
I. J. It does not appear certainly, that there is want of 
Juriſdiction ; for whether the Sentence is founded upon the 
Endowment or Cuſtom does not appear upon the Face of the 
Proceedings; ſo doubted whether a Prohibition ſhould go as 
to that Part. 


But 
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But as to the Oblations; it is clear the Spiritual Court can 
have no Juriſdiction, for that is due only by Cuſtom; in- 


a. 


a 


deed after the Cuſtom is once eſtabliſned at Common Law, 
the Spiritual Court may proceed, which is all that is pro- 
vided by the Statute de circumſpecte agatis. 

P. and . Juſtices, to the ſame Effect: Prohibition was 
granted to declare upon by Conſent of the whole Court, 


Aſhley ver. Branwood, Hil. 7 Geo. II. 
B. R. 


Homas Entweizle ſeiſed in Fee deviſes to his eldeſt Son ( 159. ) 
A. in Tail, Remainder to his ſecond Son 7. in Tail, Error in Fer- 
Remainder to his third Son E. in Tail, Remainder to his“ 
own right Heirs. The Defendant pleads that Thomas, the 
Brother and Heir of 4. made a Feoffment with Warranty, 
and that thereupon the Defendant entred. 

'The Plaintiff replies, that at the Time of the Feoffment 
there was a Leſſee for Years in Poſſeſſion; and to this the 
Defendant demurred. Judgment in the Common Pleas, 
quod bona & ſufficiens Replicatio exiſtit. 

IV. Serjeant argued for the Plaintiffs in Error, That the 
Plea was ill, for that it does not appear that 4. was dead 
at the Time of the Feoffment by Thomas; nor is Seiſin 
alledged in Thomas at the Time of the Feoffment. Bro. 
Ar. Tit. Formedon, 4. Bar, 4. Pleading, 5. 1 Inft. 303. a. 
Raſt. Eutr. 361. But if Thomas was Poiſed, yet if Seiſin 
was not by Virtue of the Will, it will not avail. 1 Rol/l. 
Ahr. 634. 10 Rep. 97. Brooks's Abr. Tit. Formedon, 16. 

Collateral Warranty, which commences by Diſſeiſin, no 
Bar. 2 Salk. 686. 8 Rep. 53. 1 Inſt. 35 2. V. Cro. Car. 391. 
It is ſaid tho' Seiſin in Thomas be not expreſly averred, yet 
it ſuſfciently appears from the Pleading, that Thomas was 
ſeiſed. Thomas is called Brother and Heir, and this is ſaid 
to be ſufficient, for emo eft heres viventis ; but this is only 
a Conſequence, and does not appear upon the Plea; the 
Eſtate-Tail might have been diſcontinued at the Time of 
the Feoffment, and therefore tho' Thomas was Heir at that 
Time, yet he might not have Seiſin; but the Alledging T ho- 
nag to be Brother and Heir is quite immaterial, for he does 
not claim as Heir to 4. but per formam Dont ; therefore 
Heir, or not Heir, is totally immaterial. Coke, Seck. 73. 
2 Inſt. 241. 


* 
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B. Sen. con. Not neceſſary in Formedon to alledge Seiſin 
tho' it may be in Aſſiſe. Brooke's Abr. Tit. Titles, 59. Ad- 
mitted that it was uſual in Pleading Formedons to alledge 
Seiſin, and that moſt of the Precedents are ſo; but the 
Queſtion is, whether this is abſolutely neceſſary, ſo that the 
Want of it makes Error? ſaid what was alledged in Plead- 
ing was 'Tantamount to an Averment of Seiſin; for it is ſaid, 
that Thomas infeoffed B. by Virtue whereof B. was ſeiſed 
in Fee, and an Averment of a Feoftment, and that thereupon 
the Feoffee became ſeiſed, implies Seiſm in the Feoffor. 
1 Inft. 303. 18 Ed. 4. 29. pl. 27. Upon Non Fegffavit Co- 
verture may be given in Evidence, to ſhew that it was not 
a corrupt Feoffment; by the ſame Reaſon Seiſin may be 
given in Evidence. In all Caſes where Feoffment is pleaded, 
Seiſin muſt be proved in Evidence, or otherwiſe the Feoff- 
ment not effectual, and therefore the ſame Force as if put 
in Iflne. It is objected, that, for any Thing that appears, 
Feoffment might be made in the Life-time of A. but it is 
ſaid, Thomas Brother and Heir, which neceflarily implies the 
Death of 4. at the Time of the Feoffment. 3 Lev. 219. 
Hob. 51. Dyer 340. Telv. 27. Exiſtcns the ſame as adtunc 
exiſtens. 2 Mod. 129. | 

Objected, that if the Seiſin by Thomas was not a rightful 
Seiſin at the Time of the Feoftment, the Warranty works no 
Diſcontinuance ; but there are many Inſtances where War- 
ranty ſhall bind, tho' no Seiſin, as Collateral Warranty. 
1 Toft. 375. 

Collateral Warranty will bind without Aſſets, and Seifin 
not neceſſary. 1 Iuſt. 370. a. He that was Owner, and 
might have inherited his Warranty, ſhall bind. x ft. 370. g. 

H. C. J. There are two Queſtions, whether in Pleading 
a Formedon, it is neceſſary to alledge Seiſin; and Secondly, 
whether this is not ſufficiently ſhewn upon the Pleadings : 


The Feoffment, as pleaded, is a Feoffment with Collateral 


Warranty, and to make that effectual there muſt be an Alie- 
nation. Suppoſe in this Cafe there had been an Alienation 
by 4. and after a Warranty by Thomas, the Eſtate at that 
Time being turned to a Right, and Warranty - deſcending 
upon E. and his Heirs, is a good Bar; but this is not the 
preſent Caſe, for there is no Seiſin alledged in Thomas at the 
Time of the Feoffment, nor no Appearance of an Aliena— 
tion. It is therefore a Collateral Warranty without Aliena- 
tion or Diſleiſin, and the Reaſon given in 1 Iaſt. why 
Collateral Warranty bars, is, becauſe the Eſtate was turned 
to a Right at the Time of the Warranty; Feoffment will 
imply only Livery and Attornment, but never intends Seiſin 


or Title in the Feoffor; for it muſt be alledged upon the 
4 | Pleadings. 
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Pleadings. 2 Cent. 208. Brother and Heir is immaterial, and 
cannot import ſuch a Seiſin in Thomas, as is neceſſary. In 
Pleading nothing is to be intended, eſpecially in this Caſe, 
which goes in Diſinheritance of the Iſſue in Tail. The ſingle 
Queſtion is, whether Collateral Warranty can be pleaded in 
Bar, where the Eſtate was never turned to a Right. Note; 
the Replication was given up without Argument; ſed Onere, 
if not good. A Man makes a Leaſe for Years, and afterwards 
a Deed of Feoffment, and delivers Seiſin, the Leſſee being in 
Poſſeſſion, and not aſſenting to the Feoffment, the Livery is 
void ; for albeit the Feoffor has the Freehold and Inheritance 
m him, yet it is not ſufficient; for Livery muſt be given of 4 
the Poſſeſſion alſo. 1 It. 48. b. 2 Rep. 31, 32. Bettiſworth's 4 
Cafe. Note; in Hilary Term following Judgment was a 
affirmed, with further Argument upon the Reaſons, u ſupra. 


B. R. 


1 Aſſumpſit the Plaintiff laid ſeveral Counts in his De- ( 160. ) 


Cock verſus Vivian, Hil. 7 Geo. II. 


claration, amongſt which were an Indebitatus Aſſumpſit Arret of 


and a Onantum Meruit for Pickage and Stallage, and an Judgment, 
Indebitatus Afſſumpſit and a Quantum Mernit for Toll; in 
Conſideration that the Plaintift had permitted the Defendant 
to expoſe his Corn to Sale in the Market, the Defendant pro- 
miſed to pay, c. The Jury found for the Plaintiff, and 
gave Damages upon the whole Declaration generally; it was 
now mov'd in Arreſt of Judgment by Mr. Hyfſey and Robin- 
ſon, that the Verditt being general, if any one of the Counts 
 evere nanght, the Plaintiff cannot have . Ip 
There are two material Objections to the Declaration . 
Firſt, an Indebitatus Aſſumpſit «ill not lie but for a Sum only / wig 
certain ; and Secondly, a Quantum Meruit lies not for a Sum Sum certain, 
certain; theſe Objections go to the Declaration in general, but r for a 
in particular to the four laſt Counts; in the fifth and ſeventh Sum uncer- 
the Plaintift declares, that in Conſideration the Plaintiff per- in. 
mitted the Detendant to expoſe his Corn to Sale, the Defen- 
dant promiſed to pay as much as ſhould be due ſecundum 
conſuetudinem. 2 Inſt. 220. No Toll is due of common 
Right for Goods brought to a Fair or Market, unleſs they 
be ſold, and then Toll to be taken of the Buyer; but in an- 
tient Fairs and Markets Toll may be paid for the Standing, | 
&c. tho' nothing be /o/d; but this is not good unleſs by Spe- f 


cial Cuſtom. A Man cannot preſcribe for Toll for going 
y | | along 
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along the N for it is againſt Common Law and com- 
mon Right. 2 Noll. Abr. 522. 2 Lutw. 1336. | | 
What was due is uncertain, and therefore an [n:debitatns 

Aſſumpſit lies not; the common Method in thoſe Caſes is to di- 
ſtrain. Indebitatus Aſſumpſit never brought for a Heriot; the 
common Way is to ſeiſe or diſtrain. So in the Caſe of a 
Miller ; the Plaintiff declares for ſo much 'Toll as was due 
ſecundum conſuetudinem, and no Toll can be due by Cuſtom, 
Cuſtom is Local, and muſt always be applied to a certain 
Place; whereas the Plaintiff can have no Title but by Pre- 
ſcription, which is Perſonal, 7. e. that he, and all thoſe whoſe 
Eſtate he has, Time out of Mind had certain Toll, Ge. 
Vide 4 Rep. 31. b. 32. a. As to the ſecond Objection, a 
Onantum Meruit lies not for Toll; for Toll in its own Na- 
ture implies a Certainty. The Declaration is, Quantum 
proinde rationabiliter habere meruerit, without alledging any 
Cuſtom; this implies a Duty indeed, but what that Duty is, 
muſt be aſcertained by the Jury. | 

C. Serjeant econ. The Caſe cited in 2 Izft. 220. and Lutev. 
1336. arc not in Point for them. It is there held, that Toll 
for expoſing Goods to Sale is not to be taken unleſs by Spe- 
cial Cuſtom ; we have here laid it ſpecially, ſecundum conſue- 
 tudinem, and ſo thoſe Caſes make for us. 

The Caſe in Roll. Abr. for Toll for paſſing thro' the High- 
way, is not like the preſent Caſe; for that is againſt common 
Right, and no Cuſtom can eſtabliſh it. 

Aſſumpſit lies not for a Heriot, or for Toll of a Mill; 
but even in thoſe Caſes, if the Plaintiff declares that in Con- 
ſideration he permitted the Defendant to enjoy, Gc. an A 
ſumpſit lies; fo in the Caſe of Toll, in Conſideration the 
Plaintiff ſuffered the Defendant to carry away his Toll, he 
promiſed to pay what ſhould be due proinde ſecundum con- 
ſuetudiuem. In 2 Inſt. 220. Toll is ſaid to be a reaſonable 
Sum of Money due to the Owner of the Fair or Market upon 
Sale of Things tollable within the Fair or Market, or for 
Stallage, Pickage, or the like; ſo that the four laſt Counts 
are not to be confined to the Sale of Corn only, but for 
Stallage and Pickage alſo, which runs thro' the whole De- 
claration. 

As to what is objected, that the Plaintiff cannot intitle 
himſelf to Toll by Cuſtom, becauſe Cuſtom is Local, It 
is true in Pleading there is a Difterence between Cuſtom and 
Preſcription. 2 Lat. 1522. 1Fent. 389. 3 Keb. 677. But in 
this Caſe the Plaintiff does not intitle himſelf by Cuſtom, 
but that the Defendant promiſed to pay what ſhould be due 
ſecundum conſuetudinem. 
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+ It is objected, that a Quantum Mernit does not lie f. 
Toll; we have not brought it for the Toll itſelf, but in 
Conſideration the Plaintiff had permitted him to expoſe, 
Cc. the Defendant promiſed to pay Quantum proinde habere 
meruit; and this being laid to be at the Requeſt of the De- 
fendant, is Quaſi ex contractu, and in Contideration of this 
Enjoyment. 1 oo 

Where Money or any other Thing is due from one to 
another, it implies a Contract, Jadebitatus AM umpſit for a 
Cuſtomary Fine pro tenementis ſecundum conſuetudinem ma- 
nerii. 1 Show. 35. 3 Mod. 239. 3 Lev. 262, 2 Leon. 179. 

F. Counſel: Indebitatus Aſſumpſit will lie for Toll; for 
where any Thing is due, the Law implies a Promiſe. 2 Lev: 
174. Zeig 


* 


Objected, that the Conſideration is not good, for that no 


Toll is due for expoſing Goods to Sale in a Fair or Market; 
if ſo, then the laſt Words are to be rejected, and it is a bare 
Indebitatus Afſumpſit in Conſideration the Plaintiff permitted 
the Defendant to enjoy the Toll, the Defendant proinde 
promiſed, Gc. there is no Pretence to ſay, the Cuantum Me- 
ri it lies not for Pickage and Stallage; and this is carried 
thro' all the Counts, according to Lord Coke's Deſcription of 
the Word Toll. Here is a ſufficient Conſideration to raiſe a 


Quantum Meruit; for it is not for permitting him to expoſe 
to Sale in the Market generally, which the Defendant was 


intitled to of common Right, but for permitting him to ex- 
poſe his Goods in the Market-houſe, to which he had no 


common Right. 


D. Counſel: Tolneturmn is a general Word for Toll. 2 Lute. 
1518. Brook, Tit. Toll, 2. Toll may be paid in Specie as 
well as in Money; and Quantum Meruit lies for Pickage and 
Stallage, being a reaſonable Satisfaction to the Lord for the 


Uſe of his Soil. 2 Lev. 25 2. | 
Action lies for Corn in Specie, as where a Man promiſes 
to deliver ſo many Buſhels of Corn, 4fſumpſit lies for not 


delivering ſo many Buſhels. Toll muſt be certain, but 


Pickage, (5c. need not. It is nothing but a reaſonable Satiſ- 
faction, and what is reaſonable may well be put in iſſue. 
Plow. 63. b. Treſpaſs upon the Caſe by the Lord of a Vill, eo 
quod Tolloneum aſportavit & illud folvere recuſavit. Objec- 
tion was taken to the Writ, that he could not carry away 
the Toll, unleſs it was paid before; but yet the Writ was ad- 
judged good; for altho the firſt Words were void, yet the laſt, 
viz. Fit illud ſolvere recuſavit, are ſuſhcient, which anſwers 
another Objection, that Toll may be paid as well by the 
Seller as Buyer. Indebitatus Aſſumpſit will lie in this Caſe, 
it is in Conſideration of an Enjoyment, which is ſufficient, 
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Caſes: in B. R. &c. 7 Geo. II 
— ͤ— — n a 4 . 


eſpecially after Verdict; for then the Law intends it to be 
grounded upon an expreſs Promiſe made between the Parties, 
as in Hardreſi 366. Sir John Trevor verſus Roberts. Inde- 


| bitatus  Aſſumpſtt to pay ſo much Money in Conſideration the 


Plaintiff had licenced and permitted the Defendant to enjoy 
ſuch Lands; after Verdict it was objected, that the Licence 


and Permiſſion amounted to a Demiſe, and ergo Debt ought 


to have heem brought, amd not an Action upon the Caſe ; but it 


was held, that upon an expreſs Promiſe to pay Rent, 4/ 


ſumpſit would lie; and this being after Verdict, the Court 
would preſume an expreſs Promiſe; 4ſſumpfet lies for a Copy- 
hold Fine. 3 Lev. 261. Shauttheworth verſus Garnet; and fo 
was held by Raymond*C. J. in Capper's Caſe. Aſſumpſit by 
the Mayor of London to have the 2oth Part of the Salt of 
every Stranger who brought it to the Port of London; and 
tho' there is no Reaſon alledged why he ſhould have that 
Part, yet the Mayor had Judgment. Dyer 352. B. 4 Mod. 
32 2. and ſo ruled by Baron Comprs, that Indebitatus A 
ſumpſit would lie for ſo many Buſhels of Salt from every 
Ship. | IS] 

H. C. J. Here are ſeveral Counts in this Declaration, and 
if any one Count is bad, the Plaintiff canuot have Judg- 
nent. The firſt Objection is, that the Demand is general 
for Toll of Goods expoſed to Sale; and that the Defendant 
promiſed to pay as much as ſhould be due, ſecundum con- 
ſuetudinem; whereas Toll is to be taken for Goods ſold only, 
and then not due by Cuſtom, but Preſcription. It is admit- 
ted, that by Special Cuſtom Toll may be taken, tho 'nothing 
be fold; and ſo the Plaintiff has laid it in his Declaration 
ſecundum conſuetudinem. The other Part of the. Objection 
ſeems indeed more material, that the Plaintiff cannot intitle 
himſelf by Cuſtom, but by Preſcription, the one (being Local, 
the other Perſonal; and this requires farther Conſideration. 
The next Objection is, that the Conſideration is inſuſhcient, 
and Indebitatus Aſſumpfit lies not for a Demand of this Na- 
ture, for-that there is nothing in certain laid to be due, and 
Tndebitatus Aſſumpſit lies not but for a Thing certain, This 
might have been a good Objection at another Time; but it 
is now after Verdict, and we muſt intend an expreſs Promiſe 
proved at the Trial, for the Jury have found the Promiſe. 
The next Objection is to the Quantum Meruit, that it will 
not lie for a Thing certain, and that the Conſideration to in- 


duce the Promiſe is not ſufficient. Here are two Oyantum 


Meruits, the firſt is in Conſideration the Plaintiff had per- 
mitted the Defendant to bring his Corn into the Market- 
houſe, he promiſed to pay, Quantum proinde meruit; It is 
certain this Action lies not for a Certainty, and "_ ne 

. N oods 


. _ "© 4 


„— 


— — —  —— 


Caſes in B. R & 7 Geo. II. 


207 


„„ - — * 


Goods ſold in the Market generally muſt be certain; but in 
this Caſe here is ſomething ſuperadded to the Cuſtom; it is 
not for Toll of Corn expoſed to Sale in the Market gene- 
rally, but for Leave to expoſe his Corn, (5c. in the Market- 
houſe, which is extra the Cuſtom, and may be good Con- 
ſideration to raiſe the Promiſe. The moſt material Objection 
is to the laſt Count, which is a Quantum Meruit generally, 
pro Tolneto pro granis illis, &t. locat in Marketo praditt 
28 proinde rationabiliter habere meruerit. To anſwer 
this Objection, it is ſaid the Tolnetum includes Pickage and 
Stallage, and that this Word runs thro* the whole Declara- 
tion; but the Queſtion is, whether it can be taken ſo upon 
the Face of the Declaration; for here the Plaintiff bas him- 
ſelf diſtinguiſhed in the Declaration between the Duty ariſing 
from Pickage and Stallage, and what was due for Toll of 
Corn; and the laſt Count is general for Toll of Corn locar* 
in Marketo prædict. £5, 

P. P. and L. Juſtices, to the ſame Effect. Adjournatur 


to be ſpoke to again. 


% 


mn 


o __ + Sn , 2 — 3 
— 410. — — 32 n x "WM 75 ab FT * 1 ES & 3 88 2 COT 4 pm, » * - i. 
D IO "IP b bo. 4 MI. wet 5 bs „ 5-47 way _ — we oy * 
rn 1 ²˙ A ⁵³Üꝛͤ DI. OR + r * —_ * 


3 * 
0 - —— 


OO TT eg erent ent 


—— 


1 


— — — 
r 


A wap 


— 


2 


1 


r - a 
N 8 
Fe ey . ©, +. * * 


ar 


8 


8 * a * 2 
; ee OS, 6 OS 
— — —_ 


2 
2 


— —— —•— 


= 
2k 4 


* « 
1 % 
= 
„ 
* 
2 " 
* e " 
4 4 - ; * 


. 


* Pamncipal 


Matters 


IN THE 


The Caſes in the 


KINGS BENCH. 


Adminiſtration. 


HE Spiritual Court 
not compellable 
to grant Admint- 
ſtration to a Re- 

ſiduary Legatee. Page 139 
2. On the Widow's renouncing, 
the Spiritual Court cannot 
defer the granting Admini- 
ſtration to the next of Kin, 
till the Widow has exhibit- 
ed an Inventory. 


1. 


Adminiſtrator. 


1. An Adminiſtrator or Exe- 
cutor may diſcontinuc, by 


156 


Leave of the Court, without 


paying Coſts, and afterwards 
bring a freſh Action for the 
ſame Matter. Page 70 
2, Adminiſtrators or Execu- 
tors, if Nonſuited, or a 
Verdict goes againſt them, 
pay no Coſts. 70 


See Attachment. 


Afrdavit, 
Plea 6. In- 


Award 2. 
formation 8. 


1. Plea, That the Capias bore 
Teſte precedent to the Ori- 
ginal, and before the Cauſe 
of Action accrued, ſet a- 
ſide with Coſts, for Want 
of an Affidavit. 65 


H h h 2. Aſh- 


A Table of the Principal Matters 


2. Affidavit not neceſſary in a 
Plea of Infancy. Page 67 
3. Affidavit in an Ejectment 


| 


by a Peer, that Rent is due, |. 


muſt be upon Oath, not up- 
on Honour. ibid. 
4. Affidavit to hold to Bail, 
not ſuſhciently aſcertaining 
the Cauſe of Action. 114, 
131 

5. If no Affidavit be made of 
the Cauſe of Action, before 
the Iſſuing out of the Pro- 
ceſs in an inferior Court; 
an Action of Falſe Impri- 
ſonment lies againſt the 
Party only, not againſt the 
Judge, Officer or Goaler. 


144 

6. The Owner of a Ship held 
to Bail for Goods taken in 
by the Maſter, (being Moi- 
dores) on an Affidavit in 
the Disjunctive, ig. that 
the Owner or Maſter was 
indebted, Gc. 155 
7. On a Rule to ſhew Cauſe 
againſt an Information, 
Proſecutor not to produce 
Affidavits which are Intro- 
ductive of new Matter, 
but only in Confirmation. 
178 


Affirmation of a Ouaker. See 
Attachment. 


Amendment. 


1. Amendment of a Declara- 
tion in Ejectment, by al- 
tering the County, denied. 

98 

2. Copy of the Iflue in E- 
jectment amended by the 
Declaration delivercd. 100 


| 


3. Amendment in Ejectment 
by ſtriking out the Word 
(Ground) and inſerting the 
Words (Arable Land) de- 
nied. Page 142 
4. After a Trial de 000, an 
= Amendment may be made 
which docs not alter the 
Nature of the Iſſue; aliter 
"it it goes. © 165 


. Arreſt of Judgment. 


On an Action for Words oc- 

caſioning Loſs of Marriage, 

not neceſſary for the Party 
to alledge ſhe was then 
capable of contracting Mar- 
riage. 64 


Aſſault. See Cofts 7,8. Plea 


11. 


t. A Servant may juſtify an 
Aſſault in Defence of his 
Maſter. 134 

2. Information for an Aſſault 
and Impriſonment in Ne- 
foundland denied, being lo- 
cal. 190 


AſſumPpſat. 


1. The Defendant, in Conſi- 
deration he was indebted 
to the Plaintiff 22 {ix 
Pounds for Buſineſs done, 
Sc. Promiſed to Pay him 
the ſaid fixty Pounds, 
Judgment for Plaintiff Af- 
firmed on Writ of Error. 

106 

2. Where on an Aſſumplit 
for a paſt Conſideration, 
it's neceſſary to alledge a 
Requeſt. "$47 

| 3. In 


— 


— 


in thè Caſes in the King's Bench. 


3. In Conſideration the Plain- 
tiff had promiſed to aſſign 
the Defendant a Leaſe, the 
Defendant promiſed to pay, 


c. Whether the Aſſign- 


ment on the Part of the 
Plaintiff, is not a Condition 


precedent to the Payment | 


of the Money. Page 159 
4. Aſſumpſit of 30 J. per Au- 
aum, in Conſideration that 
the Plaintiff permitted the 
Defendant to kill Sheep in 
his Paſſage, this not a Leaſe 
which paſſes any Property in 
the Soil, but an expreſs Pro- 
miſe for an Eaſement. 179 
5. Indebitatus Aſſumpſit, and 
Onantum Meruit, for Pick- 
age and Stallage, and Inde- 
_ bitatus Aſſumpſit and Quan- 


tum Meruit for Toll, in 


Conſideration the Plaintiff 
permitted the Defendant to 
expoſe his Corn to Sale in 
the Market, Gc. Iudebita- 
tus Aſſumpſit will not lie 
but for a Sum certain, Opa- 
tum Meruit only for a Sum 

' uncertain. 203 


Attachment. See Coſts 3. 
Error 5. 


Attachment for not Perform- 
ing an Award, whether it 
may Iflue on the Affirma- 
tion of a Quaker. 66 


Attorney. Error 3. 


1. Words ſpoken of an At- 
torney, That he could prove 
him Guilty of Perjury and 
Forgery, and that he de- 
ſerved to be tranſported, 
whereby he was refuſed to 


| 


be admitted a Solicitor in 


f 


— — 


Chancery. Page 57 
2. An Attorney being Defen- 
dant, and pleading a frivo- 
lous Plea, ordered to attend, 


94 
Averment, See Ties 2. 


Whether the Party may aver 
the Day a Bill of Middle- 
ſex iſſued, which was really 
in the Vacation, or is eſtop- 
ped by the Entry on Re- 
cord, which is as of the pre- 
ceding Term. 73,95, 103 


Award. Sce Attachiment. 


1. If Arbitrators chuſe an Um- 
pire, before the Time, li- 
mited for them to make 
their Award in, be expired, 
their Power is determined. 

70 

2, On Motion to make an A- 
ward a Rule of Court, 
the Affidavit not only to ſet 
forth when the Award was 
made, but alſo when it was 
ſigned, ſealed and deliver- 
cd, 71 

3. Award of Money to be 
paid to the Plaintiffs Agent, 
whether a good Award 7 

127 

4. Award ſet aſide, one of the 
Parties being neither ſum— 
moned nor heard. 132 

5. Award inter alin, That the 
Defendant ſhall have all 
his Goods taken in Execu- 
tion, except thoſe already 

ſold, Gc. whether good for 
the Incertainty, and conclu- 
five between the Parties. 


l 


104 
Baill 


A Table of the Principal Matters 


— 


Bail and Common Bail. See 
Afrdavit 4, 6, Error 7, 8. 
Recognizance 2, 


1. On Error in Ejectment, 
the Party's own Recogni- 
zance ſufficient. Page 66 

2, Bail may ſurrender the 
Principal on the Day of 
the Return of the ſecond 
Scire facias, ſedente Curia, 
but not after the Court is 
up. 67 

3. Proceedings ſtayed againſt 
Bail, on a Writ of Error 
in the original Action, be- 
ing allowed the Day of the 
Return of the ſecond Scire 
Facias 132 

4. Common Bail filed of a 
Term ſubſequent to the 
Writ. 133 

5. One found guilty of Man- 
{laughter by the Coroner's 
Inqueſt, moved to be bailed, 
on an Aſhdavit that one of 
the Jury had layed ſeveral 
Wagers he would be found 
Guilty, but denied. 159 

6. A Writ of Error of a Judg- 
ment upon a Bond for Pay- 
ment of ſo much Money as 
mentioned to be due in a 
particular Deed, is no Su- 
perſedeas without Bail. 181 


Bar. Sce Plea 9. 


1, Defendant pleaded in Bar 
to a Scire facias, Execution 
by a Capias ad Satisfacien- 
dum, Oyer of the Ca. Sa. 
refuſed. 67 

2, In pleading a Judgment 
of the Court in Bar, the 
Defendant muſt give the 

I 


þ 


Plaintiff a Note of the 
Term and Ne Roll. Page 
67 


Bill , E change. 


1. A Bill of Exchange drawn 
on and directed to one Bi- 
ſhop Caſhire of the ork 
Buildings Company, at 
their Houſe, (5c. who ac- 
cepts it; this a Bill on 
Biſhop, and not on the 
Company, and he is per- 
ſonably liable. 137 

2, Letter of Advice not pro- 
per Evidence in an Action 
upon a Bill of Exchange. 


137 
Bill of Middkſex. See Aver- 


ment. 


Bond. See Mutual Debt... 
Plea 5, 12, 17. 


Bond for Performance of Co- 
venants, not to be ſet off 
againſt an Action for Goods 
ſold and delivered by Stat. 


2 eo. II. 59 


Capias. 


Bearing Teſte prior to the ori- 
ginal, and before the Cauſe 
of Action accrued. 63, 65. 


Capias ad Satisfaciendum, Sce 
Oyer. 


A Ca. Sa. for the Debt and 
Coſts in the original Action, 
ac etiam for 12 J. Coſts 
in Error, Teſtatum Ca. 
Sa' for the Debt and Coſts 
below only, and no Notice 

taken 


1 


in the Caſes in the King's Bench. 


—y— 


taken of the Coſts in Error. 
Page 100 


Certiorari. See Original 2. 


1. A Certiorari lies not to 
remove an Order of Juſtices 
relating to the Repairs of 
the Highways. 99 

2. Certiorari lies not to re— 
move a Poor's Rate. 117 

3. A Certiorari to remove 
Proceedings of the Com— 
miſſioners of Sewers after 
Conviction, and the Fine 
eſtreated into the Exche- 


quer. | 179 
Clerk of the Papers. See 
Perditt. 
Commitment. 


A Negro committed as a 
looſe, idle, diſorderly Per- 


ſor, and for inſulting her 


Maſter, and till ſhe find 


Sureties, bailed on Habeas 
Corpus. 98 


Conſideration. See Uſes. 
Covenant, See Oyer 3. 


Coſts. Sec Adminiſtrator 1, 2. 


Indictment 1. Information | 


3. Trial. 


1. Treble Coſts ſhould be pray- 
ed at the Trial, not grant- 
able on Motion. 59 

2, Action for Words, Damages 
by Inquiry, 1o 5. Coſts, de 
Tncremento 13 l. Judgment 
reverſed on Stat, 21 Jac. 1. 
C. 16. 61 


3. Coſts, for not going to Trial, 
taxed, and before Payment 
a freſh Action brought. Pro- 
ceedings not to be ſtayed till 
Payment of the Coſts ; but 
an Attachment lies. Page 62 
4. The Plaintiff ſhall have 
full Coſts, where the Da- 
mages found are under 40. 
if ſpecial Damages are laid 
in the Declaration. 64 
5. Coſts for an irregular Coun- 
termand in an Action Oui 
tam, two Days not being 
ſufficient. 68 
6. Action for Words in them- 
{elves actionable, and ſp-cial 


ſpeaking the Words the 
Plaintiff loſt his Cuſtomers; 
and on the Verdict 5 5. Da- 
mages only given. The ſpe- 
cial Damages as alledged 
are only Matter of Aggra- 
vation, and not actionable; 
full Coſts are given where 
the ſpecial Damages are 
the Cauſe of Action. 71 
7. Aſſault and Battery, Molli- 
ter Manns Iinpaſucruut 
pleaded, and Damages un- 
der 40 J. given: Whether 
this Plea admits a Battery, 
thereby the Plaintiff intitling 
to full Coſts? 93 
8. Son Aſſault admits a Bat- 
tery, and amounts to a Cur- 
tificate, to intitle the Plain- 
tiff to full Coſts. 94. 
9. Coſts for not going to Trial, 
a freſh Action brought, 
and the Plaintiff gone be— 
yond Sea, the Court re- 
tuſed to ſtay Proceedings 
till Coſts paid. 163 
10. Coſts for not going to 


Trial in three Years, on an 
1 In- 


Damages laid, that by, 
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Information, being the Time 
preſcribed by Act of Parlia- 
ment, denied for Want of 
an Affidavit. Page 187 
11. To intitle a Juftice of 
Peace to Coſts on an Action 
brought againſt him, it ought 
to be ſuggeſted on Record, 
that he was a Juſtice of the 
Peace. 187 
12. In Dower, on Error 
brought by the ſurviving 
Tenant, and the Heir of 
the other Tenant; whether 
Coſts on Affirmance ought 
to be given againſt the ſur- 
viving Tenant only? 194 


Covenant. See Uſes. 


Covenant for Rent, lies againſt 
the Executor of a Leſſee, 
though the Leſſee had aſ- 
ſigned, and the Leſſor re- 
ceived Rent, and accepted 


the Aſſignee. 167 


Conntermand. See Cofts 5. 


1. In an Action Oui tam, two 
Days Countermand of No- 
tice of Trial not ſufficient. 

68 

2. Countermand of a Notice 
of Trial muſt be two Days 
before, c. in a Town 
Cauſe, and four Days in a 
Country Cauſe. 97 


Croſs Remainders. See De- 


viſe 4. 


Cuſtoms, 


An Act of Parliament will 
not confirm a Cuſtom void 
in itſelf, but may confirm 

: 


| 


a Cuſtom which could not 
ſupport itſelf Page 144 


Damages. See Coſts 2,4,6,7, 8. 


1. Special Damages laid in an 
Action for Words. 57 
2. Damages under 40 J. and 
full Coſts, Judgment ſet a- 
ſide. 61 
3. Where ſpecial Damage is 
laid, though the Damages 
found be under 40 y. the 
Plaintiff ſhall have full 
Colts, 64 


Debt. See Mutual Debts. 
Marrant of Attorney. 


t. Bond for Performance of 
Covenants not to be ſet off 
againſt an Action for Goods 
ſold and delivered, by Stat. 
2 (Teo. 2. Wy - 

2. Debt for Rent lies not a- 
gainſt the Leſſee after Aſ- 
ſignment, if the Leſſor have 
Notice, and accept the 
Rent of the Leſſor. 168 

3. A Debtor taking Benefit of 
the 2 Geo. 2. for Relief of 
inſolvent Debtors, is at all 
Events to give Notice to 
his Creditors, 182 


Demurrer. See Plea 1, 8, 
10, 11. 


For that the Plaintiff declared 
againſt the Defendant, 77: 
Cuſtodia Domini Regis Ma- 
reſcalli, &c. the Marſhal 
not being rightly deſcribed ; 
and for that it did not appear 
whether the Plaintiff de- 
clared in Perſon, by Attor- 


ney, or Guardian, 121 
De viſe. 


bl 


in the Caſes in the King's Bench. 


— "a . * | 1 4 


1 


Deoviſe. 


1. In Caſe of an executory 
Deviſe, a Fee may be li- 
mited on a Fee. Page 170 

2. Where a Deviſe is limited 
by Way of Remainder, 
and in Effect, may operate 
as a Remainder, it cannot 
take Effect as an execu- 
tory Deviſe. 172 

3. Executory Deviſes, ſo far 
as they go, are Perpetuities. 

176 

4. Deviſe to his Grandſon R. 
and to F. his Grandaughter, 
to be equally divided a- 
mongſt them, and to the 
Heirs of their reſpective Bo- 
dies, and for in Default of 
ſuch Iſſue, Remainder to 
his Grandaughter 4. whe- 
ther this is a Croſs Re- 
mainder. 188 


Di ſcontinnance. See Admi- 
niftrator 1. 


Diftringas Juratores. 


On a Conviction upon an In- 
formation, a Motion to 
bring in the Poſtea, and that 
the Jury Proceſs, 6c. might 
be filed, the Diſtringas can- 
not be filed, there being no 
File in the Office for that 
Purpoſe. But the Defen- 
dant may, within the firſt 
four Days of the 'Term, by 
Motion, oblige the Clerk 
in Court to attend and bring 
in the Poſtea and Diftrin- 
gas, 76 


Dower. See Cofts 1 2. 


Conveyance to Truſtees; during 
the Life of V. the Elder, 
Remainder to /. the 
Younger (his Son and Heir) 
for Life, Remainder to his 
firſt and other Sons in Tail 
Male, Remainder to his 
Daughters in Tail, Re- 
mainder to the right Heirs 
of V. the Elder, upon the 
Death of V. the Elder, V. 
the Younger marries and 
dies ſans Iſſue: Whether 
the Elder dying before the 
Birth of a Son, the Con- 
tingency was not deſtroyed ? 
Andif it was not deſtroyed, 
as it never happened, whe- 
ther the Feme is not inti- 


tled to Dower? Page 191 


Ejeetment. See Afdarzit z. 
Amenaiment 1, 2, 3. 


1. The Leſſor of the Plaintiff 
being an Infant, ordered 
that he ſhould appoint a 
Leſſee who might be re- 
ſponſible. 65 

2. The Parties own Recogni- 
zance ſufficient on a Writ 
of Error in Ejectment. 

66 

3. Variance between the Writ 
and Declaration in Eject- 
ment, 138 


Error. See Aſſumpſit 1. Bail 
1, 3, 6. Capias ad Satisfa- 
ciendum. Coſts 12. Fjeit- 
ment 2. Scire facias 1. 


: Judgment reverſed on Er- 


ror, for that the Writ of 
Inquiry 
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A Table of the Principal 


Matters. 


Inquiry being returnable on 

a Sunday, was executed on 
the Monday. Page 59 
2. On a Writ of Error from 
Irelaud, if the Plaintifi's 
Attorney be unknown, the 
Rule to aſſign Errors may 
be hung up in the Office. 
74 

3. A Writ of Inquiry on a 
Judgment againſt an Attor- 
ney in Co. Ba. made return- 
able on a general Return, 
no Error, only Miſcontinu— 
ance aided by the Statute, 
CT Co 102 
4. Error coram oobts, after 
Affirmance of Judgment. 
105 

5. If the Defendant brings 
Error after Agreement to 
the contrary, the Plaintiff 
cannot have Execution, but 
mult proceed by Attach- 
ment, ibid. 
6. A Writ of Error coram vo- 
bis is difcretionary, and not 

a Writ of Right due ex de- 
bit Fuſtitiæ, and therefore 
the Court, when they allow 
this Writ, may put what 
Terms they pleaſe on it. 
wag. 703 comm 

7. Whether Bail neceſſary on 
a Writ of Error coram vo- 
5 7235 
8. Of Bail on a Writ of Er- 
ror to reverſe an Outlawry. 

: 130 

9. Proceedings partly in La- 
tin, and partly in Engliſh, 
Judgment affirmed. 157 


10. Where the Proceedings are 


in Latin, and the Plaintiff 
lays his Damage above 10/. 
and the Jury find under 
10 J. it is no Error on the 


3 


| 


— 


Statute 5 Ceo. 2. for the 
Damages laid in the De- 
claration are to govern on 
that Statute, and not thoſe 
found by the Jury; aliter, 
where the Proceedings are 
in Exghi/h, and the Plaintifi 
lays his Damages above 101. 
and the Jury tind leſs. Page 
| 15 
11. A Man ſhall not reverſe 
for Error, unleſs he ſhews 
the Error was to his Preju- 
dice. 165 


Eſcape. 


Action againſt the Warden of 
the Flcet, upon an Eſcape 
of a Prifoner brought by 
Habeas Corpus from the 
King's Bench, and commit- 
ted to his Cuſtody ; the 
Plaintiff need not ſet forth 
the Writ on which the Pri- 
{oner was committed, 115 


E/oppel. See Averment. 


Evidence. Sce Bill of Ex- 
change. 


Fxecution. 


Goods being taken in Exccu- 
tion by a Feri facias, where- 
in the Defendant was wrong 
named, the Plaintiff before 
the Return ſued out a ſe- 
cond Fteri facias, by Virtue 
of which the Sheriff con- 
tinucd in Poſſeſſion: Whe- 
ther the ſecond Writ ſhould 
not be {ſet aſide ? 123 


Executors 


b——— 


in the Caſes in the King's Bench. 


— 


Executor. 


Executors or Adminiſtrators 
if non-proſs'd, or a Verdict 
be againſt them, pay no 


Page 70 


Executory Deviſes. See De- 
viſe 1, 2, 3. 


| Falſe Impriſonment. See Af- 
i fidavit 5. Adult 2. 


Fieri Facias. See Execution. 


For medon. 


'Teſtator deviſes to his Eldeſt 
Son 4. in 'Tail, Remain- 
der to his ſecond Son T. in 
Tail, Remainder to his third 
Son E. in Tail, Remainder 
to his own right Heirs ; the 
Defendant pleads that 7. 


Brother and Heir of _4.| 


made a Feoffment with 
warranty, and that there- 
upon the Defendant entred ; 
Whether in Pleading a 
Formedon it be not heceſ- 
ſary to alledge Seiſin, and 
whether it be not here ſuf- 
ficiently ſhewn. 201 


Habeas Corpus. See Commit- 
ment, Eſcape. 


Hizhways. See Certiorari 1. 
Information 4. 


Tndiftment. See Trial. 


1. The Court will not quaſh 
an Indictment after Iflue 
joined, but upon Payment 
of the Defendant's Coſts, 

103 


2. Inditment contra bonds 
Mores, for running in -the 
Common Way naked down 
to the Waſte, the Defen- 
dant being a Woman, 
quaſhed. Page 163 


Infant. 


1, In Ejectment, the Leſſor 
of the Plaintiff being an 
Infant, ordered that he no- 
minate a Leſſee who may 
be reſponſible. 65 
2. An Affidavit not neceſſary 
to verify a Plea of Infancy 
to a Bond againſt him as 
Heir. 67 


Information. See Affidavits 7. 
Aſſault 2. Coſts 10. 


1. For ſending a Letter with 
theſe Words, Zou are 0 
Scoumdrel, and defrauded 
the King of his Duty, 1 
ill prick you to the Heart, 
and call you to an Account. 
An Information denied, the 
Words not importing a Chal- 
lenge, but as a Libel; a 
Rule granted to ſhew 
Cauſe. 58 

2, 'To reflet upon a Man in 
the Execution of his Office, 
is Libellous and puniſhable 
by Information. ibid. 

3. If a Rule for an Informa- 
tion be diſcharged on ſhew- 
ing Cauſe, the Party who 
made the Motion ſhall pay 
"Colts. G1 

4. Information for not repair- 
ing the Highways, the 
Grand Jury having refuſed 
to find an Indictment. 63 
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A T able of the Principal Matters 


5. Information denied againſt 
a Juſtice of Peace, for com- 
mitting and charging a Man 
as reputed Father of a Ba- 
ſtard Child, without either 

Warrant or Summons. Page 
125 

6. Denied againſt the Judge 
of a Court Leet, for com- 
mitting a Perſon behaving 
inſolently, and uſing con- 
temptuous Language 
Court. 133 

7. Information cannot be 
quaſhed on Motion. 143 

8. If an Information be filed 
without an Affidavit, the 
Court may ſtay Proceedings, 
or order it to be taken off 
the File. ibid. 


Inquiry. See Error 3. 


1. A Writ of Inquiry return- 
able on a Sunday, and exe- 
cuted on a Monday ; Error 
brought and Judgment re- 
verſed. 59 

2, After Notice of executing 


3K Court to have it executed 
Fic 2: 


the firſt Notice; the Plain- 
tiff is not obliged to give 
freſh Notice; nor to ap- 
point any particular Hour 
for executing it. 60 
3. On a Writ of Inquiry, the 
Jury find for the Defendant 


Writ onght to go. 


Iſſue. 


97 


E. 


in 


a Writ of Inquiry, the 
Plaintiffs applying to the 


in Court, is no Waiver of 


one Penny Damages; a new | 


Two Iflues, and the Verdict | 
found only one of them; [ 


| a Verdict may cure an In- 
ſufficient Declaration, but 
cannot help itſelf. Page 186 


Judgment. See Arreſt of 
Judgment, Warrant of At- 
torun y. 


If the Verdict be general, and 
one of the Counts be naught, 
the Plaintiff cannot have 
Judgment. 203. 


Juſtice of Peace. See Cofts 11. 


Information . Recogni- 
SAnce 1. 
Fuſtification. See Plea 4, 11, 


16. 

| . . : 

Libel. Sce Information 1, 2. 
Prohibition, Words. 


Writ de excommunicato capi- 
endo, on a Libel for Slander 
or Detamation, the Court 
refuſed to quaſh the Writ, 
the Charge not being uncer- 
tain, the Words having one 
and the ſame Signification. 

132 


Mandamns.. 


1. Mandamns lies not to the 
Spiritual Court to grant Ad- 
| miniſtration to the reſiduary 
Legatee, on the Executor's 
renouncing. 139 
2. On the Widow's renouncing, 
the Spiritual Court refuſed 
to grant Adminiſtration to 
| the next of Kin, till the 
Widow had exhibited an 
Inventory; but a Mamnda- 
mus was granted to compel 
them; for where the Widow 
the 


þ 


= 


— 


in the Caſes in the King's Bench. 


renounces, the next of Kin, is 
intitled ex debito Fuſtitiz. 
Page 156 


Manſlaughter. See Bail. 5. 


Miſcontinuance. See Error z. 


Mutual Debts. See Bond. 


1. A Mutual Debt pleaded, or 
ſet off by Stat. 2 eo. 2. muſt 
be a Debt of the ſame Na- 
ture and Degree. 74 

2, Debt by ſimple Contract 
cannot be ſet off againſt a 
Debt upon Bond. 139 


Nonſuit. See Adminiſtrator 2. 


Notice. See Countermand. 


1. After Notice given of ex- 
ccuting of a Writ of In- 
quiry before the Sheriff, 


Application to the Court to | 
have it executed in Court 


before the Chief Juſtice at 
the Sittings; the Applica- 
tion is no Waiver of the 
firſt Notice, nor is it neceſ- 
ſary to give freſh Notice, 


or to appoint any particular 


Hour for the executing it. 60 
2. In a Notice under a Copy 
of a Writ, ſerved on the 
Defendant, his Name was 
omitted; Proceedings ſet a- 
fide. 131 


Order. 


1. Order of Seſiions, that the 
Maſter ſhould refund Part 
of the Money received with 
an Apprentice. 129 

2. Whether neceſſary, that 


ſuch Order ſhould ſet forth 


| that the Party was ſum- 
moned, Pape 129 


Original. 


1. The Original bearing 'Teſte 
in the Vacation, and the 
Capias of the 'Term pre- 
—_—_ 885 

2, Defendant can't take Ad- 
vantage of a bad Original, 
but upon Oyer or Certiorari. 

138 


yer. See Original 2. Plea 12. 


1. Oyer of an Original. 63 
2. of a Capias. 65 


pleaded to a Scire facias. 

5 66, 67 

4. The Defendant in an Ac- 
tion of Covenant cannot ſet 
forth any Deed without O- 


Jer. I 04 
Payment. See Plea 5, 12. 
Peer. See Afidavit 3. 


„ 


Pickage and Stallage. See 


Aſumpfit 5. 


Plea. See Attorney 2. Bar, 
Coſts 7, 8. Formedon. 


1. The Defendant ordered to 
abide by his Plea, or plead 
ſuch a one as he would 
ſtand by, though the Plain- 
tiff had demurred, and given 
a Rule to Join in Demur- 
rer. 58 

2. Plena, That the Capias bore 
Tefte precedent to the Ori- 
ginal, and before the Cauſe 


of Action accrued, ſet aide 
with 


3. —— denied of a Ca. Sa. 
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A Table of the Principal Matters 


— 


with Coſts, for want of an 
 Afﬀidavit to verify it. Pa.65 
3. To a Scire facias, Plea of 
Execution by a Ca. Sa. 
Oyer of the Ca. Sa. Denyed 
for. 66, 67 
4. Leave to plead double to 
an Action of falſe Impriſon- 
ment, pig. Not Guilty, and 
a Warrant from a Juſtice of 
Peace. 72 
5. To a Bond payable on the 
1ith of June, Payment 
pleaded on the 1oth, good. 


3 75 
6. Defendant pleaded to the 
Juriſdiction, that he lived 
in the County Palatine of 
Cheſter, not good without 
an Affidavit, nor to be ſup- 
plied by a ſubſequent one. 

5 ibid. 

7. The Advantage of an ill 
Plea of Tender waived, by 
the Plaintiff's taking Money 
out of Court, 101 
8. After a ſpecial Demurrer, 
and Joinder, the Defendant 
waives his Demurrer, and 
pleads Ni debet to a Judg- 
ment; the Court refuſed to 
ſet aſide the Plea. 104 
9. Plea in Bar never ſuppreſ- 
ſed on Motion. 1 bid. 
10. After Time given to plead, 
the Defendant demurred 
generally, the Court refuſed 
to ſet the Demurrer aſide. 

„ i 

11. Plea by a Servant, that 
the Plaintiff having aſſault- 
ed his Maſter, he then and 
there aſſaulted the Plaintiff 
in Defence of his Maſter ; 
adjudged ill on Demurrer, 
the Word Fading, relating to 

a Time paſt. 134 


4 


| 


——— 


12, After Oyer of the Bond, 
the Defendant pleads Pay- 
ment before the Day men- 
tioned in the Condition, and 
Verdict for the Plaintiff ad- 
judged good, and Repleader 
denied. Page 135 

13. Plea to a Scire facias a- 
gainſt Bail, that no Ca. Sa. 
was proſecuted and return- 
ed ante Diem emanationis 
brevis de Sci. Fa. Adjudg'd 
ill, for the Ca. $a. may be 
returnable the Day the &i. 
Fa. iſſued, and the Plea 
ſhould have been ante ema- 
nationem brevis, Oc. 142 

14. Treſpaſs; Replication, that 
the Locus in quo was the 
Plaintift's Eſtate of Inhe- 
ritance and his own proper 
Land; this not ſufficient to 
intitle the Plaintiff to his 
Action, does not ſhew Poſſeſ- 
ſion or Right of Entry; It 
may be a Property in Re- 
mainder or Reverſion. 153 

15. Where further Time is 
given to plead, a Rule to 
plead is not neceſſary. 154 

16. Plea that the Plaintiff was 
fined 3s. and that he en- 
tred and took the Goods to 
ſatisfy the Fine, not ſaying 
by what Authority impoſed, 
or for what Offence. 164 

17. Motion to waive Plea of 

Solvit ad Diem to a Bond, 
and plead Stat. 5 & 6 Edw. 
6. concerning Sale of Offices. 

181 


Poor Rate. See Certiorari. 
Poſtea. Sce Diſtringas. 


Priſoners 


in the Caſes in the Kings B 


euch. 


2 


* 


Pri ſoners, 


1. Priſoners may be aſſigned 
cover by Parol to the ſuc- 
ceeding Sheriff; but the new 
Sheriff may compel the old 
one to make Aſſignment 
by Indenture. Page 125 


Proceſs. 


Copy of a Latitat to the 
Chamberlain of Cheſter may 
be ſerved on the Defendant, 
without any Mandate from 
the Chamberlain, 160 


Prohibition. See Libel. 


1. To a Libel for calling 
Rogue aud Raſcal. 101 
2. Difference where the Words 
import a Reflection upon 
the Profeſſion and Buſi- 
neſs of another, and where 
they are general, and have 
no Tendency to any parti- 
cular Function. 103 
3. To a Libel in the Spiritual 
Court for a clandeſtine Mar- 
riage; made a Temporal 
Offence by 7 & 8 W. z. and 
10 J. Penalty. 148 
4. Where a Remedy is given 
by Common or Statute Law 
in the King's Temporal 
Courts, whether the Matter 
be Temporal or Spiritual, 
the Eccleſiaſtical Courts 
have no Juriſdiction, except 
there be a particular Saving 
in the Statute for that Pur- 


poſe; but where the Pro- 


ceedings are diverſo iutuiti, 
the Eccleſiuſtical Court 
mall not be prohibited, 153 


ll 


—— 


5. Prohibition after Sentence 
to a Libel for Tithes 
where the Party intitled 
himſelf by Endowment, 
Cuſtom or Preſcription, 

Page 196 

6. Offerings due by Cuſtom, 
and when that comes in 
Queſtion, a Prohibition muſt 
20» | ibid, 

7; If a Modus be pleaded in 
the Spiritual Court, and 
denied, a Prohibition al- 
ways granted, ibid, 


Ouantum Mernit. Sce A 
ſumpſit 4. 


Recognizance. 


1. Recognizance taken before 
a Juſtice of Peace to appear 
in this Court, and anſwer 
all Matters generally, with- 
out ſpecifying the Facts. 

| 161 

2. Variance between the Bail- 

Piece and Recognizance, 

Defendant having in the firſt 

the Addition of Gentleman, 

in the latter of Eſq;. No 

Bail to the Action, 180 


Record. 
Record of Niſi prins loſt af- 


ter Verdict, a new Record 
ordered to be made. 106 


Remainder. See Devifſe 2, 4. 


Remainder cannot be limited 
on a Fee. 177 


Rent. See Covenant, Debt 2, 


Requeſt, See Aſſumpſ.t 2. 
131 Scire 


Wann, — 
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"#A able of the Principal Matters 


be- 


— 


Scire Facias. Sce Bail 2, 3. 
Plea 3, 13. 


i. A Scire Facias on a Writ 
of Error from a Judgment 
in the Marſhalſea, returna- 
ble on a Day certain. Page 

| 62 

2. A Scire Facias, not having 
fifteen Days between the 
Teſte and Return, aided 
by Statute 16 Car. 1. 74 

3. A Miſtake of the Chief 
Juſtice's Name in the Teſte 
of a Scire Facias. 180 


Sewers, See Certiorari 3. 


Sheriff. See Priſoners. 


* 


Special Furtes. 


1. A Rule of Court for a 
Special Jury, for a 'Trial 
the Sittings after Term cx- 
preſly, the Cauſe being not 
then tried, may be tried 
by the ſame Jury at the 
Sittings after the ſubſequent 
Term, and no new Rule 
of Court neceſſary. 77 

2. Special Juries excepted in 
the Act 3 Geo. 2. and Pro- 
ceedings thereon muſt be 
in the Manner and Form 
as before. 84 

3. The Authority of a Special 
Jury ariſes from the King's 
Writ, the Purport of the 
Rule is only to have a fair 
Jury ſtruck, ibid. 

4. The Rule for a Special 
Jury need not be ſuggeſted 
on Record, ſpecial Juries 
being ſupported by the Com- 


mon Law, which is not al- 
2 


tered but affirmed by Sta- 
tute 3 Geo. 2. Page 86 


Stallage. See Aſſumpſit 5. 
Tales. See Trial. 
Tender. See Plea 7. 
Teſte. See Capias. Stire Fu- 


CIAS 2, 3. 
Tithes. Sce Prohibition 5, 6, 7. 


Toll. See Aſſumpſit 5. 


Toll to be taken for Goods 
ſold only, except by ſpecial 
Cuſtom, and then it may 
be taken, tho' nothing be 
ſold, 203 


Trial, See Amendment 4: 


Coſts 1, 3, 5, 9, 10. Conn- 
termand, Special Furies 1. 


Defendant in an Indictment 
to be tried by a Special Ju- 
ry, carries down the Record, 
and gets a Warrant for a 
Tales; but there being a 
Defectus Furatorum, nei- 
ther Party prayed a Tales. 
'The Defendant ſhall not 
pay Coſts for not going to 
Trial, the Proſecutor ought 
to have moved for a Tales 
and proceeded. 69 


Variance. See Ca. Sa. E- 
jectmeut 3. Recognizance 2. 
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in the Caſes in the King's Bench. 


Venue. 


Venue changed a ſecond Time 
by Motion to amend the 
Declaration: Page 69 


Verdict. See Adminſirator 2. 
ue, Judgment, Record. 


A Verdict ſet aſide, for that 
the Pleadings being Special 
were not entred with the 


Clerk of the Paper. 96 


Uſes: 


1. In a Covenant to ſtand ſeized 
to Utes, there muſt be a 
Conſideration, or the Limi- 
tation is void. 107 

2. A Conſideration in ſuch 
Caſe, conſiſtent with the 
Deed, may be averred. 7b. 

3. A Covenant in Conſidera- 
tion of natural Love and 
Affection, to ſtand ſeized to 
the Uſe of the Wife for 

Life, with Power for her o 
limit over the Eſtate to ſuch 
Perſon as ſhe ſhould ap- 
point, is a void Limitation, 

thid. 


IVarrant of Attorney. 


A Warrant of Attorney to 


confeſs a Judgment of a 
particular Term, if the 
Judgment be not entred of 
that Term, the Power is 
determined, and the War- 
rant of Attorney is no Ac- 
knowledgment of the Debt 
to ground an Action on. 

96 


Milli. 
The Intention of the Teſta- 


tor to be regarded, if not 
inconſiſtent with the Rule 
of Law. Page 170 


Witneſs. 


The Evidence of a Woman 


rejected, for that her Hus- 
band had received a Bond 
of 30 J. and was to receive 
20 J. more, if the Cauſe 
went in Favour of the Par- 
ty who had Subpaencd her. 

62 


Ford. See Arreſt of Fudge 
ment,  Cofis 2, 6. Pro- 
Hibition 1, 2. 


1. Words ſpoken of an At— 
torney, { hat he could prove 
him guilt of Perinry and 
Forgery, and that he de- 
ferved to be tranſported ; 
whereby he was refuſed to 
be admitted a Solicitor in 
Chancery. 57 

2, For ſending a Letter, where- 
in were theſe Words, 76: 
are a Scoumdrel, and have 
aefrauded the King of his 
Duty, Ill prick you to the 

Heart, and call you to an 
Account. An Information 
retuſed on the Foot of a 
Challenge, but as a Libel, 
a Rule to ſhew Cauſe. 58 

3. In an Action for Words 
whereby the Plaintiff loſt 
her Marriage, not neceſſary 
to alledge that ſhe was 
capable of contracting Mar- 
riage. 64 
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LAW BOOKS lately Publiſhed and Sofd. by 


John Worrall. 


AT's Abridgment of all the 
4 Statutes in Force and Uſe, 
from Mag. Char. to 11 K. George 
II. incluſive, 2 Volumes, Folio. 

Judge Jenkin's Eight Centuries 
of Reports, or eight Hundred Caſes 
adjudged in the Exchequer Cham- 
ber, or upon Writs of Error ; the 
ſecond Edition, carefully tranſlated 
into Engliſh, with the Addition of 
many References, and a new Table. 
Folio: 

A Report of all the Caſes deter- 
mined by Sir John Holt, from 1688 
to 1710, during which Time he 
was Lord Chief Juſtice of Eng- 
land, with many new Caſes, Folio. 

Sir Henry Telverton's Reports in 
B. R. in the Reigns of Q. Eliz. 
and K James I. the third Edition, 


with many new References. Folio. 


New Abridgment of the Law. Fol. 

A General Abridgment of Caſes 
in Equity, with ſome new Caſes ; 
the third Edition, Folio. 

Abſtracts of all the Acts paſſed in 
each Year of his preſent Majeſty. 

New Precedents in Coriveyancing, 
containing great Variety of curious 
Draughts, many of them on ſpecial 
Occaſions, now Publiſhed from the 
Original Manuſcripts of IN. P. Eſq; 
Cc. Folio. 

Treatiſe of Common Recoveries, 
with Precedents for amending Re- 
coveries by N. Pigott Eſq; Quarto. 

Ordo Judiciorum five Methodus 
Procedendi & Negotiis & Litibus 
in Foro Eccleſiaſtico Civili. Per 
Tho. Oughton. 2 Vol. Quarto. 

The Law and Practice of Fines 
and Recoveries, and the Methods of 
Paſſing them ; not only in the com- 
mon Form, but allo where they 


vary, as in London, Cheſter, Lau- 


caſter, the great Seſſions of Mules, 
c. Allo p'ain and eaſy Inſtructions 
in paſſing through the ſeveral Of- 
fices, Rules of Court, Caſes ad- 
judg'd in Law and Equity, and 
ſome curious Precedents of this 
Manner of Conveyancing. By Ro- 
bert Manby, Gent. Octavo. 


8 


Treatiſe of Replevins, Diſtreſſes, 
Avowries, c. ſhewing how far the 
Law is altered by the late Statute 
of 11 George II. for the more effec- 
tual ſecuring the Payment of Rents, 
and preventing Frauds by Tenants, 
the ſecond Edition, brought down 
to the preſent Year 1739. Oclavo. 

Rules and Orders of the High 
Court of Chancery, from their firſt 
Publication, 1625 to 1739 inclu- 
ſive, wherein thoſe Orders publiſhed 
by Lord Clarendon and Sir Harbot- 
tle Grimſton, for Reformation of 
Abuſes are diſtinguiſhed under - 
Heads. The fourth Edition with 
great Additions, Octavo. 

Chronica Juridicialia : Or an A- 
bridgment and Continuation of 
Dugdale's Origines Juridiciales, 
containing a Kalendar of the Years 
of our LORD GOD, and of the 
Reigns of the Kings of England 
and Great Britain, from William 
the Conqueror, to the preſent Year 
1739, with Chronological Tables 
of the Names of all the Lord Chan- 
cellors and Lord Keepers of the 
Great Seal, Judges of the King's 
Bench and Common Pleas, Barons 
of the Exchequer, Serjeants at Law, 
&c. ſhewing the Times of their 
ſeveral Promotions, &c. oppoſite to 
the Years in the ſaid Kalendar. The 
ſecond Edition enlarged. Oct avo. 

Compleat Arbitrator : or, Law of 
Awards and Arbitraments in all its 
Branches, (by the Author of the 
General Abridgment of Caſes in E- 
quity.) Octavo. 

Collection of Heads and Titles 
proper for a Common Place Book 
in Law and Equity. Octavo. 

Game Law: Or, a Collection of 
the Common and Statute Laws in 
Force and Uſe, for Preſervation of 
Game, viz. 1. Of Perſons qualified 
to kill Game, keep Dogs, Nets, 
c. 2 Of Water Game. and of 
Fiſhing in Rivers. &c. the ſeventh 
Edition, brought down to the Year 
1740, with Variety of Precedents 
and Caſes, By J. Giles, Gent. 
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CASES 
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Chancery, the King's Bench, &c. 


In the Fourth, Fifth, Sixth, Seventh, and Eighth 
Years of his late Majeſty King GEORGE the 
Second ; during which Time Lord King was Lord 
High Chancellor of Great Britain, and the Lord 
Raymond and Lord Hardwicke were Lord Chief 
Juſtices of England. 


The FBRECCOND CAST 


By WILLIAM KELYNGE 
of the Inner Temple, Eſq; 


L O N D O N: 


Printed by his Majeſty's Law- Printer; for JohN WokR ALI, at the 
Dove, in Hell- Tard, near Lincoln's Inn. 
MDCCLXIV. 
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CASES in the SECOND PAR x. 


EACH v. Bourn Page 219 


Braſſey v. Dawſon — 290 
Buckle v. Brown — 2213 
Byron and Philips — 212 


Chapman v. Lamb 231 
Clements, St.) and St. Martin's 268 


Cooper v. Norman 221 
Darby v. Poole 295 
Gore v. Gore 254 


Gratwick and Sir S. Shelley 235 


Guibert and Jones — 236 
Higden and Forſter — 234 
Jacob's and Croſby — 267 
Keble and Hickeringill — 273 


King (The) v. Brackley Pariſh 247 
v. Brittain 212 
v. Eveſham Borough 243 


— v. Fuller — 285 
— v. Giles's (St.) Pariſh 217 
v. Griffin 292 


280 


v. Groſvenor 
v. Gunmakers Company 80 


—— v. Holland 221 
———— v. Jenour — 250 
— v. Kempſon 288 
— v. Llandaff Bp.) — 275 
— v. Loughborough In- 
habitants 230 
— v. Lloyd 28 5 
— v. Lymington Mayor 209 
—— v. Oſborne 230 
— OV. Pinkney — 244 
— vi. Price 210 


v. Rippon Inhabitants 295 


King (The) v. Ruſhworth Page 287 


v. Saunds 268 
v. Shrewſbury Corpor. 282 


Nichols and Swordfeager 


— . Juſtices — 246 
———= vi. Stroud Inhabitants 271 
— v. Surry Juſtices 209 

v. Taylor — 272 


v. Thomas — 2214 


—— v. Walker 234 


v. Wallingford Juſtices 209 
v. Walſol Corporation 245 

v. Weeks 290 
v. Wollaſton Inhabit. 25x 
Lofield v. Bancroft 213 
London (Bp.) v. Mercers Comp. 215 
— Sir Fiſher Tench 237 


Lowet and Ux' v. Bulby — 218 
Mackarley v. Barrow 239 
Mandy v. Mandy 297 


Martin (St.) Ludgate v. St. Mar- 
tin, Weſtminſter 


240 
233 


Northpeltherton and Horſington 


Pariſhes 241 
Oates and Collins — 269 
Oſting v. Jarvice — 242 
Patten and Smith — 249 
Paul and Knight — 222 
Read v. Chapman — 226 
Rekhead v. Catchcart — 280 
Rother ford and Scott — 214 
Thruſtout v. Holdfaſt — 226 
Wigley v. Peach) — 228 
With v. Chapman — 227 
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TITLES in the SECOND PART. 


CTION Page 213, 227, 237 


\ Admiralty. 214 
Aſumpſit — 233, 267 
Bankruptcy — 239, 290 
Conviction — — 28; 
Covenant — 237, 280 
Debt — — 218, 295 
Decoys — 2 273 
Deviſe — — — 2354 
Ejetment — — — 226 
Error — — — 275 


Excution — — — 212 
Extortion, — — 28 5 
Fee in Reverſion — 297 
Fieri Facias — 236 
Highway —— 214, 230 
Indictment — 212, 230, 244 
Information 209, 210, 230, 250, 

268, 272, 280, 290, 292 
Land Tax — 290 


Libel Page 213, 214, 219, 226, 230 
Mandamus 209, 243, 280, 282, 287 
Motion for Quo Warranto, 245 
againſt Juſtices — 246 
Order of Juſtices 247, 251 
Order of Removal 217, 221; 241 

271; 285, 288, 295 
Pariſh Clerk — — 242 
Policy of Inſurance— 222 
Preſentment — 235 
Priſonet in Execution 240 
Promiſſory Note — 269 
Quare Impedit — 2215, 275 


Replevin — — 2213 
Roads — — 209 
Scire Facias — — 234 
Settlements —— 240, 268 
Treſpaſs 228, 231, 234, 249 
Writ of Error ———— 221 


Additional 


209 


Additional CASES in B. R. 


The King and The Mayor of Lym- 
ington. Hil. 5 Geo. 2. 


feat a Traverſe, before the Defendant had either pleaded, 
demurred or traverſed, moved for a Trial at Bar, notwith- 
ſtanding the Defendant had then a Fortnight's Time to plead 
in: The Court denied the Motion, and faid they could not 
deprive the Defendant of the Benefit which the Law gives him 
by obliging him to join Iſſue by granting a Trial at Bar. We 
don't know upon what Iſſue may be joined. Suppoſe this had 


been upon Ejectment, did you ever know ſuch a Motion granted? 


A Trial at Bar was never moved for before Iſſue joined, 


The Kings and The Juſtices of the 
Borough of Wallingford. 


ANDAMUS to reimburſe a Surveyor of the Highway 

according to 3 & 4 V. & M. c. 12. It was moved to ſuper- 
ſede the Writ before any Return was made to it. 'The Court denied 
the Motion, and ſaid, they could not quaſh the Mandamus before 
a Return was made. 


The King and The Juſtices of the 
Peace for the County of Surry. 


NFORMATION being granted in the Nature of a Qyo ( 161. 


Warranto, and a Return made, the Plaintiff in order to de- Information. 


( 162.) 


Mandamus. 


Y the At of * 4 G. 1. for amending the Roads from City of ( 163.) 


) London to the Town of Eaft Grinſtead in Suſſex, and to the © 
Town of Sutton and King /ton, Surry, Commiſſioners and Tru- 4 C. c. 4. 


ſtees were appointed to mend the Roads and erect Gates and 


Turnpikes within ſuch a particular Precin& ; and further enact- 


ed, that the Juſtices of Peace for ſaid Counties may at their 
Quarter-Seſſions inquire into, hear and determine the Abuſes 
committed by the Commiſſioners and Truſtees in Execution of 
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( 164.) 
Information. 


— . — 


the Powers given them by Virtue of this Act. The Truſtees 
erected a Turnpike in King ſton, which the Juſtices ordered to 
be pulled down and removed, and directed the Sheriff to put 
in Execution ſaid Order. 3 | 
Mr. Fazakerly moved to quaſh this Order, inſiſting (and 
agreed to by the Court) that the Juſtices had no Authority to 
remove this Turnpike. The Act of Parliament giyes the Com- 
miſſioners a Power to erect any Turnpike or Turnpikes, Gates, 
Sc. within ſuch a particular Diſtrict; if therefore this Turnpike 
be erected within the Place limited and preſcribed by the Act, 
they have done no more than they are authorized to do, and 
conſequently no Abuſe of their Power. The Words of the Sta- 
tute are general, and leave a diſcretionary Power in the Truſtees 
to ere as many Turnpikes as they ſhall think convenient. But 
ſuppoſing. this Turnpike was not erected within the Place pre- 
ſcribed by the AR, it is then clear that the Juſtices can have no 
Authority to take Conuzance of this Matter by Virtue of the 
Statute, For the Act circumſcribes the Authority of the Juſtices 
to the Power given to the Truſtees; and if they have taken upon 
them to erect 1 urnpikes in Places which are not within the Pro- 
viſion of the Act, then the Act is quite out of the Queſtion, 
and the Truſtees are guilty of a Nuſance, and indictable for it 
at Common Law ; and for that very Reaſon the Juſtices can have 
no Conuzance of the Matter, becauſe the locus in quo is not 
within the Direction of the Act. There was another Objection 
taken to the Order, v/2z. That the Juſtices could not give Di- 
rections to the Sheriff to execute this Order, there being no Pro- 


viſion in the Act to this Purpoſe. But to this it was anſwered, 


that wherever an Act of Parliament gives a Power to the Seſ- 
ſions, - Ce. to hear and determine, it neceſſarily imports a Power 


of Execution, and likewiſe extends to all Things which are in- 


cidents to the Power. The Sheriff is the proper Officer of the 
Seſſions, and is obliged ex icio to execute their Orders; and 
for this Purpoſe was cited The Queen and Wyatt, Salk. 380, 
Lamb. Juſt. hb. 1. fo. 50, 372, 381. Dalt. Juſt. 132, 397, 398. 
The Court quaſhed the Order upon the firſt Objection, and 
gave no Opinion upon the ſecond. 


The King v. Price. 


NFORMATION in the Nature of % Warranto, In 
the Pleadings it was ſet forth, that the Borough of New Rad- 
nor was a Corporation Time immemorial, and that it was known 
and called by ſeveral Names. That Queen Elizabeth incorpo- 
rated it afterwards by Letters Patents by the Name of New Rad- 


nr, 


* 


Caſer in B. R 5 Geo. Il. 


nor, and that it was provided by ſaid Letters Patents, that no 
one ſſet aut remaneret a Capital Burgeſs who was not Reſident 
and Commorant infra Villam.— There was a Replication and Re- 
joinder ; and upon Demurrer, it was objected by Mr. Bootle, jun. 
that the Inducement to the Traverſe upon the Replication was 
immaterial. It is ſet forth by way of Inducement, that the De- 
fendant at the Time he was elected Capital Burgeſs, or at the 
Time he was ſworn into his Office, was not Reſident and Commo- 
rant infra Villam prædict', abſque, Ec. and ſo traverſes his being 
Reſident, Fc. Now the Charter in the diſqualifying Clauſe does 
not require that he ſhall be Refident at the Time of Election, 
but that he ſhall continue Burgeſs no longer than he is Refident 
and Commorant within the Borough, which diſqualification does 
not extend to the Time of his Election, but to the not continuing 
Reſident after his Election. So that what is alledged in the In- 
ducement that he was not Reſident, &c. at the Time of Election 
is immaterial, and therefore Judgment ought to go for the De- 
tendant ; for al! Inducements to the Traverſe ought to be material 
as well in the Caſe of the Crown as of the Subject; and fo is 
2 Leon. 32. 

Mr. Fazakerly cont': Tho' the Form of Pleading is not ſo re- 
gular as might have been, yet upon the Face of the whole 
Pleading there appears a ſufficient Averment to diſqualify the 
Detendant. It is expreſly alledged, that he was Commorant per 
totum Tempus extra Villam; and it is no where ſhewn in the De- 
fendant's Plea, that he was qualified ; he only = he was elect- 
ed; but it is no where alledged that he was Commorant 1a 
Villam, or intitled to exerciſe this Office; ſo that notwithſtand- 
ing the Inducement to the Traverſe, and the Traverſe itſelf are 
naught, yet there ſtill remains a ſufficient Averment upon the 


Face of the Pleadings to diſqualify the Defendant. By the gth 


of Anne, twenty Informations of this Nature are put upon the 
ſame Footing as Civil Actions are, and therefore the Defect of 
the Inducement is now aided by the Statute of Jeofails. 

The Court ſaid, altho' the Inducement be immaterial, yet if 
there appears ſufficient Matter in the Plea to diſqualify the De- 
fendant, that would ſupport the Information. Statate of Jeofails 
will extend to this Caſe : The Defendant has not ſhewn this 
Defect in the Inducement for Cauſe upon the Demurrer, fo that 
it is Matter of Form only which is aided by the Statute ; and 
therefore the Objections in Support of the Demurrer were over- 
ruled, and Judgment againſt Defendant. Trin. Term 5 & 
© Os 2: 1738; 
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Caſes in B. R. 5 Geo. II. 


( 165.) 
Indictment. 
Trade. 


( 166. ) 
Execution. 


The King v. Brittain. 


NDICTMENT for exerciſing the Trade of a Butcher with- 
in the City of not having ſerved an Apprenticeſhip /e- 
cund' formam Stat”, and then avers, that this was a Trade at the 
Time of making the Statute, Uſetat infra Regnum Angliæ; and 


upon Demurrer to this Indictment, it was objected that the nfra 


Regnum Anghe was wrong, becauſe fince the Union there is no 
ſuch Place, but it ought now to be fra Regnum Magnæ Bri- 
tanniæ; and cited the Caſe of the King and Wingrow, Hil. 
2 G. 2. Indictment for exerciſing the Trade of a Butcher n Hoc 
Regno Anglia, and quaſhed. The King and Pariſh, Hil. and 
Eaſter 3 G. 1. King and Hog, Trin. 9 G. 1. King and. Tomſon, 
Hil. 4 6. 2. on Demurrer. Serjeant Chappell allowed the Aver- 
ment to be wrong, but ſaid it was unneceſſary in the Caſe of 
Wiite and England, 3 Salk. 42. 4 Med. 145. Debt upon the 
Statute for uſing the Trade of a Tyler ; and upon Demurrer it 
was objected, that the Declaration was ill, becauſe the Plaintiff 
did not aver that the Trade of a Tyler was an Art or Myſtery 
uſed in England at the Time of making the Statute. Sed per 
Holt C. J. The very Trade is mentioned in this Statute, and 
therefore it muſt neceſſarily be intended that it was uſed at that 
Time. He likewiſe cited 1 Lev. 243. Cro. Jac. 187. The 
Court ſeemed to think the Averment neceſſary, and ſo are the 
expreſs Words of the Statute, vig. to uſe or exerciſe any Craft or 
Myſtery now uſed or occupied within the Realm of England. 
Vide 6 Eliz. c. 4. 1. 31. And by the Statute of Union the Name 
is now changed into the Kingdom of Great Britain, and it ought 


to have been alledged in the Indictment, and therefore the In- 


dictment was quaſhed for the Reaſons above. 


Byron and Philips. 


OR Execution de bonis prepriis againſt an Executor. Judg- 
ment being had againſt Teſtator, and a Devaſtavit found. 
Defendant pleaded Plene Adminiftravit before the Return of the 
Writ, but ſhewed not how he had adminiſtred as he ought to 
have done. Cro. Eliz. 577. Salk. 296. Werg econ. Objected 
to the firſt Fieri Facias, that there did not appear that there ever 
2 $ Scire Facias upon the Judgment. 
Ch. Juſt. There ought to be a Scire Facras to make the De- 
FD 4s. Party to the firſt Judgment, and that he might have a 
Day to plead, for he might have a Releaſe. This is an Execu- 
tion againſt one not made Party to the Writ. And Judgment 
was given for the Plaintiff, unleſs Cauſe before the End of the 


Term. Vide Caſe of Guibert and Jones, Poſt. 
| Buckle 


Caſes in B. R. 5 Geo. II. 


Buckle v. Brown. Paſch. 5 Geo. 2. 


15 Replevin, the Lieutenant of Militia for the County of, Ec. 
made a Rule by Virtue of a Power given him ſo to do by 13 
& 14 Car. 2. c. 3. by which the Plaintiff, a ſworn Attorney, was 
charged with the Payment of 2 s. and his Landlord with Pay- 
ment of 2 5. 6 d. more. A Diſtreſs for Default was made upon 
the Goods, &c. The Plaintiff replevies; Defendant avows under 
the ſaid Act, and to this Avowry, Privilege and no Notice to the 
Landlord of the Aſſeſſment was pleaded in Bar, after firſt having 
obtained a Rule of Court for Leave to plead it accordingly, 


Lofield v. Bancroft. 


. CTION for a Libel. There were three Counts in the De- 
claration, the laſt of which ſets forth, that the Defendant 
mal:tiofs charged the Plaintiff with Felony, viz. Crimen Feloniæ 
impoſuit pro proctiration' in poculis, Anglice, picking his Pockets, 
and poſ/lea, ſcil. hie cauſed him to be arreſted and impriſoned for 
ſaid Felony. The Jury found the two firſt Counts for the De- 
fendant, and the laſt was found for Plaintiff, and Damages ac- 
cordingly. It was moved in Arreſt of Judgment, that it was 
no where ſhewn in the laſt Count that the Libel was publiſhed 
and ſpoken of the Plaintiff; and it is held in Cre. Jac. 126. that 
an innuendo in this Caſe would not affift the Declaration. 2dly, It 
is ſaid pro procuraticn' in jocults, Anglice picking his Pockets; 
whereas poculum is Latin for a Cup, and wherever there is a 
proper Latin Word, Aiglicé will not avail, as in this Caſe it 
ought to have been pro procuration' in Loculis. 

It was anſwered by the other Side, that if the Word poculis be 
rejected, it will ſtand thus; pro procuration' Anglice picking his 
Pockets, or reject the Anglice, and then it will be for picking out 
of Cups, and either way it will be good. As to the firſt Objec- 
tion, it was ſaid that here are two diſtin& Counts ; that an Ac- 
tion will lie for publiſhing a Libel, and an Action will likewiſe 
lie for charging a Man with Felony ; ſo that the Facts being in 
themſelves diſtin and ſeparate, the Counts mtiſt be taken to be 
ſo likewiſe ; and if fo, the Declaration will be well enough; for 
it is expreſly alledged that he cauſed the Plaintiff to be arreſted, 
Sc. pro Felonia praeditÞ. 

Upon looking into the Record, it appeared that the Verdict 
was found upon the whole third Count, and Judgment was arreſt- 


ed by the Court for the Reaſon above. 2 Keb. 154. Yetv. 68. 
H hh] Rotherford 


(167.) 
Replevin. 


( 168. ) 
Action for a 
Libel. 
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( 169.) 
Libel Admi- 
ralty Court. 


( 170.) 
Highway. 


Rotherford v. Scot. 


HE Defendant was libelled againſt in the Admiralty Court 

in 1000 J. Damages; he was afterwards charged by the 
Plaintiff in an Action of Debt of 25 . in B. R. and was now 
brought up by Habeas Curpus; an Affidavit being made of the 
Quantum of the Debt. And Mr. Hagar moved that he might 
be committed to the Cuſtody of the Marſhal of the King's Bench 
Priſon. 

Mr. Strange cont. and ſaid, where two Courts have ſeveral 
Juriſdictions, and there are ſeveral Cauſes of Action in each Court 
againſt the ſame Defendant, that Court ſhall have the Cuſtody of 
him which firſt gets hold of him, | 

Cur': It does not appear what the Cauſe of Action is; it is 
only ſaid in general Cauſa damm five ſpolii Civili maritime ; ; and 
it may be perhaps ſuch a Cauſe of Action, as this Court will give 
the Plaintiff below a Remedy for. If this Practice ſhould pre- 
vail, it will deſtroy the Juriſdiction of this Court; for the Ad- 
miralty may continue on their Proceſs ad infinitum without going 
on to Trial, and by that Means the Plaintiff in B. R. may be de- 
feated of his Debt. The Court made a Rule for Defendant to be 
brought up the firſt Day of next Term, and in the Interim to 
give the Admiralty Notice. And Trin. 5 & 6 G. 2. the Defen- 
dant was brought up, and committed a Priſoner to the Marſbalſea 


Priſon. See 2 Strange 930. 


The King and Thomas. 


Ten Hen for ſtopping a Highway, leading from 
Molton Hindmoſt in the County of Glouceſter to Woodſtock in 
Oxfordſhire, and Verdict againſt Defendant. Mr. Abney moved 
for a new Trial, and objected, that the Information being laid as 
a Way for Waggons, Carts and other Carriages timely immemo- 
rial, it ought to have been proved that Waggons, &c. had paſſed 
timely immemorial from Molton Hindmaſi to Wood/tock and back 
again, and ſaid there was no Evidence to this Purpoſe. 2d Obj. 
That in the Information the Highway is fet forth as a Road 
leading from M. to V. whereas the Town does not go by that 
Name; nor is there any ſuch Place as Weodftect, but it is called 


New Woodſtock or Old Woodſtock, fo that the Information is of 


itſelf inſufficient. | 
Raymond C. J. If the Place is ſo well known by the Name of 


Woodſtock, that is well enough; and tho' the Evidence did not 


go ſo far as to prove that they had ſeen Waggons, Cc. go from 
M. 


PTY _—_——— i — —„ 


at th. —_ 4d ct. 


TY 
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M. to Vn yet if they had ſeen them paſſing. and repaſſing that 
Way, he thought that was good Proof of Preſcription. And 
Mr. J.-Page (before whom the Cauſe was tried) affirming that 

the Evidence did prove ſo much, the Motion was denied per Cur”. 


Biſhop of London v. Mercers Com- 
pany. Trin. 5 & 6 G. 2. 


MNUARE Impedit, and Judgment for Plaintiff; a Writ of Error 


that the Defendant in Error might have his Damages and Coſts 
pro dilatione executtonts, according to the Proviſion of 3 H. 7. 
cap. 10. by which Statute it is enafted, That if the Defendant 
or Tenant before Execution ſue out any Writ of Error to reverſe 
Judgment in delay of Execution, that in that Cafe if Judgment 
be affirmed, or the Plaintiff in Error nonſuited, &c. the Defen- 
dant in Error ſhall recover his Coſts and Damages for this Delay 
and wrongfully Vexation at the Diſcretion of the Juſtices; and 
cited a Caſe in Cro. Car. 145, 175. where Damages were given in 
a Writ of Error in Quare Impedit to the Value of the Living. 
Mr. Fazakerly cont': The Queſtion in this Caſe ariſes upon the 
2H.7. c. 10. which Statute gives Coſts, &c. where none were 
before given by the Common Law ; and wherever a Statute is 
introductory of a new Law, nothing ſhall be conſtrued to be 
within. the Equity of the Act, but only what is within the ex- 
preſs Words of it; and ſaid by Lord Hobart, that ſuch an AQ is a 
Negative, and excludes all other Caſes than ſuch as are expreſly 
mentioned in the Act itſelf: The Court will therefore judge 
whether this is ſuch a Writ of Error as falls within the Deſcrip- 
tion of the Act; and if it does not appear to be brought to delay 
Execution only, and create Vexation and Trouble to the Defen- 
dant, it cannot be ſuch a Writ as falls within the Intention of the 
Statute, It is in the Memory of the Court, with what So- 
lemnity this Caſe was argued, and what ſtrong Objections were 
made in Support of the Errors; and tho' they were at laſt over- 


ruled, yet the Court took a conſiderable Time to confider of 


their Judgment. It cannot therefore be conceived that to delay 


Execution only, or that any other vexatious Intent could be the 


Inducement to the Party to bring his Writ of Error, and conſe- 
quently does not come within the Deſcription of the Act. In the 
Caſe of Smith and Smith, Cro. Car. 425. Error of a Judgment in 
Formedon in Remainder, and the Judgment affirmed ; and becauſe 
this Writ was brought before Execution, and thereby Execution 
delayed, it was moved to have Coſts aſſeſſed to the Defendant 


according to the 3 H. 7. But it was adjudged, that foraſmuch as 
| there 


(171.) 
Juare Impe- 


brought, and Judgment affirmed. Serjeant Belfie/d moved, . 
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there were no Coſts or Damages recovered: or allowed i in the firſt 
Action, ſo that no Execution is delayed by, only for-the Land, 
that in this Caſe no Coſts are allowable by the ſaid Statute. So 
it is plain that no Coſts are to be given for the Detention of the 
Land, or to the Suſpenſion of the Profits of the Living by the 
Writ of Error, but only for the Suſpenſion of the Damages 
which. are to be recovered by the judgment; and if they meant 
no more than this, we ſhould not then have litigated the Matter 
with them. If the Value of the Living is to be the Meaſure of 


the Damages in this Caſe, the Plaintiff will have a double Satiſ- 


faction in Value. By the Stat. of H. 8. where a Sequeſtration is 
appointed, he is to account with the next Incumbent for the Re- 
ception of the Profits; and we have an Affidavit that a Seque- 
ſtration hath been appointed. I would gladly know what Da- 
mage the Patron, who is Defendant, can. have ſuſtained -in this 
Cale. Suppoſing there had. been no Writ of Error, the Profits 
of the Living muſt have gone to the Incumbent. He is delayed 
indeed in his Right of Preſentation, but that is not a Thing ac- 
countable for. If this Conſtruction ſhould prevail, it will in a 
Manner take away all Writs of Error; for when ſo ſevere a 
Penalty attends them as the Value of the Living, it will detcr all 
People from bringing them notwithſtanding the Writ ſhould in 
Truth be brought to try the Opinion of another Court. I Vent. 
88. Foot v. Barkley. Judgment in Ejectment, Writ of Error 
brought and Judgment affirmed ; B. prays Coſts for his Delay 
and Charges, but could not have them, for no Coſts were in ſuch 
Caſe at Common Law; and the Stat, 3 H. 7. gives them only 
where Error is brought for delay of Execution; and tho' he had 
not Exccution of his Term, yet he had it of his Coſts. 

Serjeant Beſfeild and Mr. Strange by way of Reply Two Points 
are inſiſted upon by Mr. Fazakerly; firſt, that no Damages are 
given by the Statute in this Caſe. And his 2d Objection is to the 
Meaſurement of them. It is inſiſted, that the Statute muſt be 
conſtrued ſtrictly, being introductory of a new Law; ; but this is a 
remedial Law to prevent Delays in Execution, and therefore to be 
explained liberally. The Court won't inquire 20 Ani mo the 
Writ of Error is brought, but by the Event of the Writ. As 
to the ſecond: ObjeA1on, the two Caſes cited out of Croke ſuffi- 
ciently prove the Value and Quantum of the Damages that are to 
be recovered by the Plaintiff in this Caſe, that they ſhall be the 
full Profits of the Living as found by the Jury, and no Deduc- 
tion for Allowance to a Curate in the Interim for ſupplying the 
Cure. As to what is objected, that a Sequeſtration is appointed 
who muſt account to the next Incumbent, that is not the preſent 
Queſtion; it is what the Plaintiff is intitled to, and not what a 
third Perſon may be. intitled to. Advowſon is Aſſets, and to 


keep out the Clerk is a Damage to the Patron, 
Lord 


Caſes in B. R. 5 & 6 Geo. II. 217 
Lord Chief Juſtice Raymond: This Caſe requires ſome Con- 
ſideration; the Act of Parliament that gives Damages in this 
Caſe is a remedial Law to prevent Delays in Executions, but not 
to be taken ſtrictly in a limited Senſe. The Court are not to 
determine Que Ani mo the Writ of Error is brought, but muſt 
judge by the Event. The Statute indeed leaves it to the Diſcre- 
tion of the Juſtices, but that is only as to the Quantum. It does 
not appear what Damages can have accrued to the Patron by this 
Delay. To make the Plaintiff in Error anſwer ſo largely as the 
Value of the Living amounts to, ſeems to be a hard Conſtruction. 
Page and Probyn of the ſame Opinion. Sed adjournatur. 

And the Court afterwards gave Judgment, and reſolved that 
the Value of the Living ſhould not be given in Damages, but 
only the Intereſt of the 70 J. being the Damages recovered in the 
Quare Impedit ; for had there been no Writ of Error brought, 
the Clerk, and not the Patron, who is the Plaintiff, muſt have 
had the Profits of the Living, therefore the Patron has ſuſtained 
no Damages upon that Account by the Delay of Execution : But 
the Damages intended by the Statute in this Caſe ariſe from the 
Delay given to the Plaintiff in preventing Execution of the Da- 
mage given upon the Quare Impedit. And becauſe the Writ of 
Error had been depending three Years, adjudged that Intereſt at 
5 J. per Cent. ſhould be paid from the Time the Writ of Error 
was brought to the Time that Judgment was given upon it, 
Vide Cro. Eliz. 659. Penruddoch and Clerk. — 


The King v. Inhabitants of St. Giles's 
| Pariſh. 

L PON Motion to quaſh an Order of Seſſions, Caſe was ( 172. ) 
this: Anne the Mother having gained a Settlement in St. Sue of wa 

Clements Danes, marries and hath a Child; afterwards ſhe mar- 

ries a ſecond Huſband, who was ſettled in another Pariſh. By 

Order of two Juſtices the Child was ſent to St. Clements Danes, 

being the laſt legal Settlement of Anne the Mother. Upon Ap- 

peal to the Seſſions this Order was quaſhed, and the Child ſent 

back again to the Pariſh where the ſecond Huſband was ſettled. 

Both theſe Orders being removed by Certiorari into B. R. the 

Order of the two Juſtices was confirmed, and the Order of Seſ- 

ſions quaſhed : Becauſe if a Widow having Children, marries a 

Man of another Pariſh, the Children ſhall not go with the 

Mother but for Nurture, and after they gain a competent Age, 

they ſhall be ſent back to the Pariſh where the Mother was ſet- 

tled ; for ſhe cannot gain a Settlement for them in this laſt Pariſh, 

becauſe under Coverture, and having a Settlement there herſelf as 

[Ii i] Part 
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—— On 


Part of her Huſband's F amily, from whom ſhe cannot be ſe- 
vered. Vide 2 Salk. 528. Inter the Inbabitants of Cummer and 
Milton. 


Lowet & Ux v. Busby. 


(473. Abe ON of Debt upon Bond payable at a future Day. 
_ OY Defendant pleaded that he became a Bankrupt in February 
1728. viz, on ſuch a Day, and that the Cauſe of Action accrued 
— the Bankruptcy. Plaintiff prays that the Bond and Con- 
dition may be inrolled, by which it appears that the Breach of 
the Condition was ſubſequent to the Bankruptcy ; and then he 
demurs generally, and ſhews for Cauſe that the Breach of the 
Condition was ſubſequent to the Bankrupty, and that the Money 
due upon the Bond was not payable till afterwards : For altho' 
the Bond is debitum in preſents, yet it is payable only in futuro, 
and the Plaintiff could not have put it in Suit at the Time of the 
Bankruptcy. The Defendant in this Plea hath not purſued the 
Words of the Statute : By 3 G. 2. c. 29. the Party ſhall be diſ- 
charged only from the Time he is declared a Bankrupt ; and a Per- 
ſon may become a Bankrupt before the Time he is declared, and 
therefore ſhould expreſly aver in his Plea, that he was a declared 
Bankrupt poſt cauſam Actionis, &c, For whenever a Perſon claims 
the Benefit of an Act of Parliament, he muſt ſhew himſelf in- 
titled to every Thing he claims by the Act; and cited the Caſe 
of Ceollowell and Clutterbuck : Action upon a promiflory Note 
payable at a future Day ; Defendant pleaded Bankruptcy in Bar; 
and upon Demurrer it appeared the Note became payable after 
the Time of Bankruptcy; and tho' it was infiſted the Note 
created a Debt notwithſtanding it was payable at a future Day, 
and that a Releaſe would have extinguiſhed it, yet it was objected 
4 that the Bankruptcy was no Bar, the Note not being payable till 
0 afterwards. 
4 Mr. Draper cont': The Plaintiff ſhould not have demurred. 
1 By the Statute the Defendant is obliged to tender an Iſſue, which 
he hath done in this Caſe, by pleading that the Cauſe of Action 
accrued before the Bankruptcy ; and had Plaintiff joined Iflue, 
he might have given all this Matter in Evidence. The Defen- 
dant's Plea is good if within any of the Acts now ſubſiſting. And 
by 7 G. 1. c. 31. the Plaintiff was intitled to a rateable Part of 
the Bankrupt's Eſtate, tho' the Bond was payable in futuro. Vide 
Caſe of Tully and Sharks, where Bankruptcy was held no Bar, 
becauſe the Caſe depended upon a Contingency, and the Plaintiff 
'F not intitled to diſtributive Share upon ſuch a Bond. The Court 
4 ſaid there was a Difference between Debts upon Bond and pro- 
[4 miſſory Notes. Sed adjournatur. 
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Beach v. Bourn. 
6. 


was now again ſpoke to by Mr. Filmer and Fazakerly. Filmer for 


the Defendant argued, that three Things were to be conſidered 


in the Determination of this Affair, viz. Whether the Office of 
a Pariſh Clerk was a Temporal or Spiritual Office, 2dly, Suppo- 
ſing him a Spiritual Officer, whether the Eccleſiaſtical Court 
could oblige him to take out a Licence to officiate, And 3dly, 


Whether or no he could appoint a Deputy. He faid it was agreed 


upon the laſt Argument, that the Manner of his Election, whe- 
ther by the Parſon or the Pariſhioners, made no Difterence as to 
the Nature of his Office ; but it ſeems incredible, if he is a Spi- 
ritual Officer, that the Pariſhioners ſhould ever have obtained a 
Power of electing him. In G:bjor's Codex he is ſaid to be a Spi- 
ritual Officer, but no Authority cited to ſupport this Doctrine ; 
there are a great many Caſes in our Law-Books where this Office 
is taken Notice of, and in all of them he is held to be a Tem- 
poral Officer. 13 Rep. 70. 2 Cro. 670. Palm. 379. Keb. 289. 
Marſh 101. Godb. 163. Old Bendl. 142. which Caſe was de- 
termined Hi. 22 Jac. 1. Leon. 94. Fitz. Abridg. Tit. Annuity 
40. Hughes's Parſon's Law 275. where an Annuity was granted 
to a Man until he was promoted to a Benefice ; and in a Writ 
of Annuity brought by the Grantee, the Defendant alledged 
that the Plaintiff was made by him the Clerk of ſuch a Pariſh 
Church ; and it was ruled to be no good Plea to bar him of his 
Annuity, for that the Clerk of a Pariſh was but a Lay Officer, 
and removable at the Pleaſure of the Pariſhioners ; and he urged 
the laſt Caſe as a Caſe in Point. As to the ſecond Point he ſaid 
that the Clerk was not obliged to take out a Licence, let his Of- 
fice be either Spiritual or Temporal. Can. 1603. puts the Judg- 
ment of the Clerk's Abilities in the Miniſter ; but there is no 
Law or Canon that obliges him to take a Licence from the Or- 
dinary to permit him to officiate ; and this being the Foundation 
of the Proſecution, it is incumbent upon them to ſhew how the 
Ordinary came to have ſuch a Juriſdiftion. As to the third 
Point, he ſaid that was not neceſſary to be determined in this 
Caſe ; but there is a Difference between a Deputy and the Aſ- 
ſignee of an Office, 9 Rep. 48. Tho' the Office is Spiritual, 
yet the Right is Temporal. Rell. Rep. 274. 2 Roll. Abr. 285. 
2 Brown. 11. 

Mr. Fazakerly ccut': The Caſe in Fitz. and Hughes's P. L. 


deſtroys itſelf, becauſe he is there ſaid to be an Officer remove- 
able 


— 
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HE Defendant being libelled againſt in the Spiritual Court 1 !7+ ) 
for acting as a Pariſh Clerk, he applied to this Court for a Spiri 
Prohibition; and the Caſe having been argued ſeveral Times, it Court. 
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able at Pleaſure of the Pariſhioners, whereas it has always been 
adjudged the contrary ; for that it is an Office for Life, and there- 
by he gains a Freehold. Hil. 8 Ann. Mallard and Smith ; where 
a Pariſh Clerk ſued in Spiritual Court for a Penſion, and a Prohi- 
bition being mov'd for, it was held that he was an Eccleſiaſtical 
Officer, and might ſue in the Spiritual Court, &c. The Pro- 
ccedings below are not againſt him as an Officer or Pariſh Clerk, 
but he is libelled againſt for taking upon himſelf to exerciſe a 
divine Office without any Authority, If one may intrude himſelf 
into a Church, another may ; and unleſs the Spiritual Court have 
a juriſdiction in theſe Matters to puniſh ſuch Diſturbances, who 
can ? 
By the Court : The Libel againſt him is not for a Diſturbance, 
but for intruding into the Office, and performing Divine Service 
on Sundays, &c. without Licence; but no Miſbehaviour is alledged. 
Mr. Fazakerly: Where a Perſon intrudes, and continues to 

officiate, it is the Buſineſs of the Ordinary to ſee by what Au- 
thority he does; for barely to officiate without Authority is a 
Diſturbance. Suppoſing the Spiritual Court to have a Juriſdic- 
tion, this Power 1s incident to it; and whether a Licence is. ne- 
ceſſary or not, is proper for the Determination of that Court; 
and if a Licence is not neceſlary, that will be a proper Defence 
for the Defendant in the Courts below. As this is a Proſecution 
for intruding into a Divine Office, it is properly cognizable in the 
Spiritual Court; for it is not pretended there is any Remedy 
againſt him elſewhere, which is a ſtrong Inſtance that the Re- 
medy mult be in the Spiritual Court. 1 Vent. 64. And to ſhew 
the Spiritual Court had a Juriſdiction, he cited the Caſe of 
Townſhend and Thorp, which was a Libel in Spiritual Court 
againſt a Pariſh Clerk, charging him with ſeveral Temporal 
Crimes, as Swearing, Drinking, &c. This Court ſtaid Proceed- 
ings only in that Caſe, until the Defendant was found guilty by 
Inditment for the ſame Crimes, and then ſuffered the Spiritual 
Court to proceed to Deprivation, which this Court would not 
have done ſuppoſing they had no Juriſdiction. 

Mr. Filmer's Reply: It is not pretended there is any Law or 
Canon to force the Defendant to take out a Licence, and yet this 
is the Reaſon and Foundation of the Proſecution. Here is no 
Crime charged againſt him; had he been guilty of Miſbehaviour, 
the Spiritual Court might have had ſome Reaſon for this Proſecu- 
tion. In the Caſe of Teunſbend and Thorp, Diſtinction was 
taken where the Clerk was elected by the Parſon, and where by 
the Pariſhioners ; and 1t was there fad the Nature of the Office 
followed the Manner of the Election; and in that Caſe the Spi- 
ritual Court proceeded by Conſent; for upon this Court's ſtaying 
Proceedings pending the Indictment, the Defendant agreed that 


the Spiritual Court ſhould proceed afterwards ; but that was by 
Permiſſion 
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Permiſſion only; and then the Prohibition ſtood re the 
Puniſhment, and the Procedendo granted only guoad Deprivation. 

Hy the Court : The ſingle Queſtion in this Caſe is, whether a 

Licence is neceſſary or not; here is no Diſturbance complained of, 

. which would have much altered the Caſe ; for a Miſdemeanor may 
be puniſhed below let the Office be either Spiritual or Temporal. 
If he can't act without a Licence, this in Effect gives the Ordi- 
nary the Right of Election. In Chief Juſtice Holt's Time, a 
Clerk ſued for his Salary in the Eccleſiaſtical Court, and a Prohi- 
bition was granted, for the Court held him to be a Lay Officer ; 
Anonymus Caſe cited by Zee Juſtice : But there is no Occaſion 
to determine that Point now. He certainly was not inter minores 
Ordines; nor was there originally any ſuch Officer. Vide Inſti- 
tutio Juris Canonici 22. But there being no Caſe cited to prove 


a Licence neceſſary, the whole Court adjudged the Prohibition 
to ſtand, 


Cooper v. Norman. 


UDGMENT in C. B. againſt the Defendant, who brought ( 175.) 
a Writ of Error, pending which the Plaintiff became a Bank- WIitof Error. 

rupt, and an Aſſignee being appointed under the Commiſſion of 
Bankrupty, he brought a Scire Hacias ad aſſignandos Errores by 
the Defendant, who now came and prayed Oyer of the Scire 
Facias in order to controvert the Appointment of the Plaintiff as 
Aſſignee of the Commiſſion ; and cited Mod. Rep. 93. 

Mr. Parkr cout“: The Defendant is not intitled to have Oyer, 
nor can he controvert the Bankruptcy, as was adjudged in the Caſe 
of Miles and Wilmot, 5 G. 2. Mich. 

This is no more than the common Caſe when Judgment is re- 
covered by Teſtator, who dies pending a Writ of Error, &c. 
His Exccutor brings a Scire Facias to aſſign Errors, the Defen- 
dant in that Cafe cannot claim Oyer. | 

The Court refuſed to grant Oyer, and the Rule that had been 
obtained was diſcharged. 
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The King and Holland. | ON N 


O quath an Order of Seſſions. Two Objections were made ( 176. ) 

to the Order; ½, That this was ſaid to be an Order made Pier of Set 
in the City of Y/orce/ter, and it does not appear in what County 
the City of Worceſten is; and 2dly, It does not appear that the 
Party was ſummoned. But both theſe Objections were over- 
ruled. The City of Worceſter is a County of itſelf, and the 
Court ex Officio takes Notice of all Counties; and it is alledged 
| [K K k] in 


222 Caſer In B. R. 5 &6 Geo II 


in the Margin to be in Com' Vigor, Paſch. 11 Ann. Queen v. 
Philips. Mich. 4 G. 1. King and Blackwell, both Orders of 
Baſtardy. Mich. 8 G. 1. King and Clagge. As to the ſecond 
Objection, the Court had frequently over- ruled it, being contrary 
to common Juſtice to condemn a Man unheard ; and the Court 
won't intend this, for if the Party was not ſummoned, he may 
take Advantage of it, and the Court upon Affidavit will ſet aſide 
the Order for want of it. Note; This was an Order of Baſtardy; 
and Mr. Parker objected, that it did not appear how old the 
Baſtard was; but the Order was general, and that the Defendant 
being the reputed Father, ſhould maintain it as long as it became 
chargeable, or till further Order. Sed non allocatur; for the 
Father is obliged to maintain him ſo long as he remains unca- 
pable of providing for himſelf, and the ſubſequent Words, until 
further Order, import no more than that he ſhall maintain him, 
Sc. unleſs he ſhould be ordered to the contrary. There was 

another Objection, that if the Court take Notice of the City of 
Worceſter as a County itſelf, that the Order was ill, becauſe it is 
made by the Juſtices of the County at large, and yet ſaid to be 
at their Quarter-Seſſions tent apud the City of Worceſter ; fo that 
it appears upon the Face of the Order to be out of their Juriſ- 
dition, But this Objection was likewiſe over- ruled, for there is 
an Exception in the Act for this Purpoſe; and ſo the Order of 
Seſſions was confirmed by Page and Probyn, Abſente Raymond 
C. J. and Lee. 


Hf 


Paul and Knight. 


(177. ) CTION upon a Policy of Aſſurance in the Mayor's Court 
2 os at Briſtol. Defendant pleaded Non Aſumpſit, upon which 
urance. 

they were at Iſſue. A Jury was ſummoned regularly, but at the 
Trial there was a Defectus Juratorum, whereupon a Tales de Cir- 
cumſtantibus was awarded, and a Verdict for the Plaintiff. The 
Defendant brought Error, and aſſigned for Cauſe, that notwith- 
ſtanding the Tales is ſaid to be returned ſecundum Conſuetudinem 
Cruitatis predift, and Statut' in hujuſmodi Caſus proviſ', yet ſuch 
a Cuſtom cannot be good, becauſe contrary to Law ; and the 
Statute which gives a Tales does not extend to inferior Juriſdic- 
tions, but only to Courts of Records. 

Mr. Draper, who argued this Point, gave an Hiſtorical Ac- 
count of Trials by Tales; and cited the Stat. Weſtm. 2. 42 Ed. 3. 
c. II. and 32 Hen. 8. And to prove that Cuſtoms which were 
contrary to Common Law were not good, he cited Cro. Car. 259. 
Roll. Abr. 563, 564. P. 4, 5. 11 & 17. 9 Rep. 13. Dowman's 
Caſe. Zelu. 214. Style's Rep. 16. 2 Roll. Abr. 672. 


Serjeant 
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Serjeant Eyre cont': The Queſtion in the preſent Caſe is, whe- 
ther Trials by a Tales de Circumſtantibus in inferior Court ſecun- 
dum Conſuetuainem be good by Cuſtom or not. It is objected, 
that this Cuſtom. is not good becauſe contrary to the Courſe of 
Common Law ; but this is no Reaſon to deſtroy the Sufficiency of 
a Cuſtom, for Conſuetudo vincit Communem Legem. But the pro- 
per Queſtion is, whether this Cuſtom is reaſonable or not. And 
the Statute which has been cited by Mr. Draper, and which 
gives a Tales, ſufficiently proves the Reaſonableneſs of this Cu- 
ſtom, otherwiſe the Act of Parliament would not have impower- 
ed any Juriſdiction to grant it. He cited ſeveral Caſes to ſhew 
that Cuſtoms which have been contrary to the Proceedings at 
Common Law have been adjudged good. Roll. Abr. 564. Crs. 
Eliz. 894. I Med. 96. And the Cuſtom which is reported in 

I Koll. Abr. to be ill, becauſe contrary to Common Law, is re- 
ported otherwiſe in 2 Roll. Abr. 672. with a Dubitatur , and fo 
concluded this Point, that the Cuſtom in this Caſe ſeemed reaſon- 
able, not only from the Nature of the Thing, becauſe conducive 
to the Expedition of Juſtice, but alſo becauſe the Legiſlature hed 
thought proper to eſtabliſh it. 

Raymond C. J. This is returned a Cuſtom Time out of Mind; 
then the Queſtion is, whether reaſonable or not ; for it being 
contrary to Common Law will not vitiate it: For unleſs it was 
contrary to Common Law, it would not be a Cuſtom ; and it is 
a ſtrong Argument of the Reaſonableneſs of this Cuſtom, becauſe 
the Parliament have thought proper to eſtabliſh it. Before the 
Statute of Wills, Lands were not deviſable by Common Law, 
and yet they were ſo by Cuſtom ; and the Act of Parliament is a 

Confirmation of the Reaſonableneſs of it. There are ſeveral 
Corporate 'Towns which at this Day claim the ſame Cuſtom ; 
and what would be the Conſequence if we ſhould now overthrow 
it. Briſtol and Colcheſter were ſaid to have Trial by a Tales, and 
that this had prevailed Time immemorial. And this Caſe being 
argued over again at another Day, Mr, Wright infiſted for the 
Plaintiff in Error, that Trials by Tales were not good and allow- 
able by Cuſtom ; for Cuſtoms which are againſt Law, and the 
Reaſon and Policy of the Law, cannot be reaſonable, and there- 
fore are not good. A Cuſtom is a reaſonable Act that hath been 
continued Time out of Mind, and by conſtant Uſage. allowed or 
allowable by Law. But a Trial by Tales is not allowable by Law, 
and therefore unreaſonable. 2 And. 152. A Cuſtom againſt 
common Right is not good. 1 Roll, Abr. 565. p. 9. It is not 
a good Cuſtom for a Court to award a Capras in an Action of 
Debt, or any ſuch Writ, before a Summons hath been awarded, 
for this is againſt the Courſe of the Common Law. I Noll. 563. 
p. 11. No Uſage or Cuſtom can be allowed to run againſt the 
King's Prerogative, Da. 36. 1 Roll. Abr. 566. And the Reaſon is 
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not becauſe Nullum Tempus occurrit Regi, but becauſe the Prero- 

ative is Part of the Common Law, and ſo conſiderable a Branch 
of it, that no Cuſtom ſhall be ſuffered to prevail againſt it. It 
is not a good Cuſtom, that if a Man becomes Bail in London, and 
the Plaintiff recovers againſt the Principal, and ſues out a Capras, 


whereupon the Sheriff returns a Non eft Inventus, that imme- 


diately upon this Return without any Scire Facias againſt the 
Bail, the Bail may be taken in Execution upon his Recogni- 
zance; for this is againſt Law and Reaſon, becauſe had he ſued 
out a Scire Facias againſt the Bail, they might have pleaded a 
Releaſe or Death of the Principal. Roll. Abr. 563. P. 13. This 
ſhews that the Law will not ſufter its Rules to be broke, nor 
Uſage to prevail, againſt them. Dyer 357. Noll. Abr. 5 53, 
558, 563. Palm. 211, 212, Moor 8. 2 Rall. Abr. 549. Dav. 
53. 2 And. 152. 2 Inſt. 46, 47. Law and Reaſon in reſpect 
to Cuſtom are ſynonymous, and whatever is contrary to the legal 
Cuſtom and Uſage of the Law, muſt be unreaſonable, becauſe 
contrary to the Policy and Reaſon of the Law. 'Cuſtom of inhe- 
riting by Burrough Engliſb and Gavelkind good and allowable, 
not only becauſe no Prejudice can ariſe by ſuch Cuſtoms, but 
becauſe the Commencement of them was antient as the Law it- 
ſelf. Salk, 251, He further argued, that admitting the Cuſtom 
good, yet it is ill pleaded in this Cafe, for it does not appear the 
Parties have the Benefit of Challenge. It 1s only ſaid, that by 
Cuſtom Standers-by may be ſworn in. By Common Law, an 
Alien, Villain, or infamous Perſon, cannot be a Juror ; and in 
the preſent Caſe a Stander-by having all theſe Diſabilities might 
be ſworn in and become a Juror contrary to the Will and Inten- 
tion of the Parties, for the Cuſtom gives no Challenge ; and this 
Defect is not aided by the ſubſequent Words Secund” formam Stat”, 
for provided there be no ſuch Statute, the Words are not avail- 
able; and if a Statute, it cannot aid in this Caſe ; for it is alledged 
to be a Cuſtom which cannot be by Statute, for a Cuſtom cannot 
commence within Memory. Cuſtom to try in inferior Courts 
by fix Jurors only is not good; and fo it was expreſly held in 
Roll. Abr. 564. altho' it appeared by Certificates, that more 
than 20 Courts in Cornwall held Trial by the ſame Cuſtom ; and 
ſo is Cro. Car. 259. 1 Sid. And the Reaſon is not becauſe this 
way of Trial is againſt natural Reaſon, but becauſe it is againſt 
the Reaſon of the Law. The Statute of 32 H. 8. does not com- 
mend 'Trials by Tales, but only gives a difcretionary Power to 
the Juſtices to name other able Perſons of the ſame County at 
the Prayer of the Party ; but being a Stander-by is no Qualifica- 
tion. And it is not ſaid that by Cuſtom the Tales mult be ex 
Croitat' pradiet', Communis Error facit Jus; but that Maxim 
eſtabliſhes general Errors only, and not ſuch as are Jocal ; for 


ſhould the Conſtruction prevail, no Cuſtom ſo abſurd but might 
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be eſtabliſhed by it. Thoſe Caſes that have been cited in Sup- 
port of the Cuſtom, Cro. Eliz. 894. Med. 96. 1 Roll. Abr. 564. 
are only Caſes varying from the common Rule of Remedy, but 
not varying from common Rules of Right and«Juſtice , and ſo 
concluded that the Cuſtom in this Caſe was unreaſonable and void. 

Mr. Serjeant Prime conti: All Cuſtoms that are in themſelves 
reaſonable and beneficial to the Publick are good Cuſtoms. This 
Cuſtom is in itſelf reaſonable, and muſt now be conſtrued fo to 
be, becauſe fince eſtabliſhed by the Statute. And the 5 Eliz. 
cap. 5. ſays, this Statute which eſtabliſhes Trials by Tales is a 
good and beneficial Law ; and therefore the 5 Elia. provides that 
it ſhall be extended into the Counties of Wales; and this is the 
ſtrongeſt Argument in Support of the Reaſonableneſs of a Cuſtom. 
The Reaſon why it is not a good Cuſtom to arreft upon a Capias, 
Fc. is, becauſe it would be unreaſonable to take a Man into 
Cuſtody, and deprive him of his Liberty, without having firſt 
ſummoned him. So a Trial by 6 Jurors is expreſly contrary to 
the Common Law. But where there are 12 Jurors, whether 
they be returned upon the Panel or ſupplied by a Tales, it is till 
a Trial by 12, and agreeable to Trials at Common Law. 2 Roll. 
Abr. 672. This is held a good Cuſtom, and is a Determination 
ſubſequent to the Reſolution in the firſt Part of his Abridgment ; 
and in a Book called Tr:als per pats, it is laid down as a ſtated 
Rule that ſuch Trials are good. All Cuſtoms that are uſeful and 
tend to the Expedition of Juſtice are good ; and this is the Foun- 
dation of the Cuſtom in the preſent Caſe. 

 Cur': Whether or no fuch a Cuſtom is good is not neceſſary 
to determine in the preſent Caſe ; for the Cuſtom as alledged in 
the preſent Caſe is ill pleaded. It is only ſaid per Conſuetudinem 
Jurati & Triati, But it does not appear the Parties are by this 
Cuſtom intitled to a Challenge. All Trials at Common Law 
muſt be per pares ; but according to this Cuſtom, as it is now 
pleaded, any Stander-by, notwithſtanding he is otherwiſe diſ- 
qualified, may become a Juror ; therefore ſuch a general Cuſtom 
cannot be reaſonable; and ſo Judgment was reverſed. Note; 
The Words of the Entry in this Caſe were as follows : Seven of 
the impanelled Jury only appearing, Ef quia refduum ejuſdem 

urat' non Compar', ideo ſecundum Conſuetudinem Civitat præ- 
dict, alii de Circumſtantibus per ſervientem ad Clavam Civ' præ- 
dif, ac Miniſtrum Cur hic prædict', ad hoc electi ad Requiſition” 
præ fat querent per Mandatum Cur' bic de novo apponuntur, 
quorum nomina in panello ultim' mentionat affilentur in Cur' hie 
ſecundum formam Statut. 


[L11] Read 
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Read D. Chapman. 


( 178.) 1BEL j in 35 Admiralty Court for Mariners Wages. Upon 
_ 1 et Motion for a Prohibition the Caſe. was this: The Captain, 
Court. who was Plaintiff, went out to Sea as Mate of the Ship; during 

the Voyage the Captain died, and was ſucceeded by the Mate, 
which came home as Captain, and then ſued for his whole 
Wages in the Admiralty, as well thoſe accruing to him as Mate, as 
for thoſe that were due to him as Captain; and becauſe the Cap- 
tain cannot ſue for his Wages in the Admiralty, being 2 Privil-=e 
allowed only to the Mariners, a Prohibition was moved for. 
The Court ſaid here were two diſtin& Cauſes of Action; the 
one upon the ſpecial Contract that was made as Mate, the other 
upon the ſpecial Promiſe ariſing in Law to the Plaintiff as Cap- 
"tain for the Management of the Ship: And therefore they di- 
vided the Motion, and agreed that Plaintiff might ſue in Admi- 
ralty for the Wages which accrued to him as Mariner ; but for 
WW | what is due to him as Captain, he muſt ſue in the Courts of 
3M Common Law; and ſo granted the Prohibition as to that Part only. 


# 5 Thruſtout v. Holdfaſt. 


= (279: * N Fietiment. The Leſſor of the Plaintiff, in order to pre 
e * the Statute of Limitation being given in Evidence, laid 
back his Demiſe ſo far as to bring his Entry within the Time 
limited by the Statute, Mr. Fazakerly moved that the Demiſe 
might be altered, and laid within ſuch a Time as the Statute 
might operate upon it; for otherwiſe as the Demiſe is now laid, 
= the Defendant will be concluded from giving it in Evidence upon 
3 the Trial; for when he confeſſes Leaſe, Entry and Ouſter, he 
; confeſſes every Thing but a Fine; and therefore the Entry being 
within 20 Years, as laid in the Demiſe, will Bar him of the 
Benefit of the Statute ; and mentioned a Caſe that was tried be- 
fore Mr. Baron Carter, where the Demiſe was laid 30 Years 
back ; the Defendant offer'd to give the Statute in Evidence, but 
having confeſſed Leaſe, Entry and Ouſter, he was concluded 
againſt his own Confeſſion to ſay the Plaintiff had been fo long 
out of Poſſeſſion. But the Demiſe being laid 30 Years back, 10 
that notwithſtanding the Leaſe and Entry the Statute might have 
run; the Judge put it upon the Plaintiff to ſhew he had Poſ- 
ſeflion within 20 Years, which he being not able to do, was 
nonſuited upon his own Demiſe. But in the preſent Caſe there 
being no Affidavit to verify that the Defendant had been in Poſ- 


ſeſſion 20 Years, the Court did nothing in the Motion. 
4 Wiſh 
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Wiſh d. Chapman. 


CTION upon the Caſe in C. B. The Deſendant leaded, Ag: 3 M 
that the Vice-Chancellor of the Univerſity of Cambridge _—” 
* to have Conuſance of the Action, and no other Court. 
The Court over- ruled the Plea, and upon the Merits of the Cauſe 
gave judgment againſt tlie Defendarit, who brought Error, but 
did not make the Univerſity a Party. Mr. . — moved that 
the Writ might be amended, and imade agreeable to the Record, 
by making the Chancellor, Scholars, &c. of the Univerſity a 
-Party to it; and founded his Motion, upon 6G.'t. cap. 13. The 
Univerſity appears by Record to be a Party concerned, and the 
Words of the Statute are general, vis. any Defect in the Record, 
Sc. In the Caſe of the Sword Blade Company, Mirth. 4 Geb. 2. 
a Writ of Error was brought ard alledged that the Judgment 
was ad grave damnum of Mary Edwards, who was not a Party 
to the Record, and'in'that Caſe "the Writ was amended. 

Mr. Strange conte: Here is a Variance between the Writ and 
the Record; the Univerſity are not Parties to the Record, and 
therefore cannot now be made Parties: The Statute only enacts, 
that the Writ ſhall be made agreeable to the Record, fo that it 
does not extend to this'Caſe. In the Caſe of the Sword Blade 
Company, it was there faid to be ad grave damnum of a third 
Perſon, who was not a Party to the original Action, and there- 
fore it could not be ad grave damnum of the third Perſon. It 
does not appear the Univerſity hath ſuſtained any Injury by this 
Judgment, and therefore-no-Occafion to make them Parties. 

Raymond C. J. Here are two diſtin Judgments. The De- 
fendant hath brought Error upon that Judgment which extends 
to him; and the Univerſity may have Error upon the other 
Judgment if they think themſelves injured. 

Lee J. This is a Writ of Error brought upon a Judgment in 
C. B. and does not extend to the Judgment which goes in Diſ- 
allowance of the Conuzance. Do you know of any Precedent 
where there hath been an Amendment of this Nature, where 
after Conuzance hath been difallowed, Judgment given upon the 
Merits of the Action, and afterwards Error is brought upon that 
Judgment ? Do you know any Caſe where the Writ hath been 
amended by making a Perſon who is Party to the Conuſance, 
Party in Error to the ſecond Judgment ? 

Probyn J. The Defendant pleaded Conuzance which was diſ- 
allowed, and Judgment given againſt him upon the Merits of 
the Action : The Defendant himſelf may be injured by this Ac- 
tion, but how does it appear to be ad grave damnum of the Uni- 
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Reeves : The Juriſdition of the Univerſity appears upon the 
Record to be called in Queſtion, and that Juriſdiction denied, fo 
that they are both made a Party to the Record and aggrieved by 
the Judgment. If they have no Right of Conuzance the Judg- 
ment is good. The Court gaye Time to ſearch Precedents; and 


Nr. Strange ſaid, Both Parties have ſearched for Precedents, and 


pe cannot find any to warrant this Amendment. The Words of 


( 181. ) 
Treſpaſs. 


the Statute are, All Writs of Error wherein there ſhall be any 
Variance from the original Record, or other Defect; which muſt 
imply ſuch a Defe& in the Writ of Error as the Court cannot 
proceed to give Judgment upon the Record either to affirm or 
reverſe it: Fut in this Caſe the Record is well removed, and the 
Court have a good Foundation to proceed upon. The Writ an- 
ſwers the Deſcription of the Parties upon Record, and ſo no 
Variance. GH fi eh oo inne dv Jo 

Cur': The Words of, the Statute are, or any other Defect. 
This appears. plainly to be a Defe& within the Act; by pleading 
Conuzance the Univerſity was neceſſarily made a Party to the 
Record, and the omitting them in the Writ is a Defe& within 
the expreſs Words of the Act. There is no Difference where 
the Writ is amended by adding a Party, and where, a Party is 
ſtruck out. Note; There was an Affidavit read that the Univer- 
fity claimed Conuzance of the Action, and that they had given 
Directions, to have a Writ of Error brought upon the principal 
Judgment. For theſe Reaſons the Writ of Error was amended, 


and the Univerſity made Parties to it. 


: Wigley v. Peachy. 


CTION of Treſpaſs for taking and carrying away ſeveral 
Cabbages, Colliflowers, and other Greens, &c. Defendant 
pleads that the Soil was the Biſhop of Vincheſter's, and he ſeized 
them Damage-feaſant as Bailiff to the ſaid Biſhop. Plaintiff re- 


| Plies, that the King granted by Letters Patent to the Biſhop and 


is Succeſſors, a Licence for holding Fairs at ſuch and ſuch par- 
ticular Days of the Week, and that one of thoſe Days (ſetting 
forth the Day) he brought his Goods to the Market to be ſold, 
and the Defendant, without any reaſonable Cauſe, did take and 
carry them away. The Defendant rejoins, and demands Oyer of 
the Letters Patent, though not pleaded with a profert hic in Cur”; 
and then goes on and ſays, he ſeized them for not paying Toll. 
Upon Demurrer it was objected, that the Defendant hath not 
ſhewn that any Toll was demanded, nor does it appear what the 
Toll was. All Markets are in their own Nature publick and 
common to all the King's Subjects; all People may come upon 
the Soil to ſell and buy, and an Action will not lie againſt them, 
| | nor 


_———c 
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nor are the Goods liable to a Diſtreſs. Cro. Eliz. 75. The Mayor 


of Launceſton's Caſe. Treſpaſs againſt him for taking a Quarter 


of Corn ; he juſtified, for that it was within the Town'of L. and 
it was Damage-feafant i in his Freehold. The Plaintiff pleads that 


a Market was granted by Letters Patent, and that the Locus in 


quo, &c. was appointed for the Market Place; and he brought his 
Corn on the Market Day, and ſet it there, and the Defendant took 
it. And upon Demurrer it was objected, that the Mayor could 

not juſtify the Taking it; ſo in C. Elix. 627, 628. Sawyer and 
Wilkinſon. If the Defendant had any Right of Toll, which 
ſhall be determined by the Judges if it comes judicially before 
them, and if unreaſonable, puniſhable by the Statute. 2 /. 222. 
But the chief Objection was, that no Toll ſhould be paid de 
Communi Jure for Things brought to the Fair or Market unleſs 


they be ſold, and then the Toll muſt be taken of the Buyer: But 


in antient Fairs and Markets, Toll may be paid for the Standing 
in the Fair and Market tho' nothing be ſold. 2 Tnft. 220. 2 Rall. 
Abr. 123. 2 Lutw. 1386. Leigh v. Pym. The Six Carpenters 
Caſe was alſo cited, 8 Rep. 146. But to what Purpoſe or how ap- 
plicable to the preſent Caſe, Quære. 

Serjeant Belfeld cont's It does not appear by the Plaintiff's Re- 
plication he hath any Title to the Lord's Soil. Becauſe it was 
made a Fair by the King's Letters Patents, it does not follow inde 
that the Lord's Soil is given to the Publick, or that the Plaintiff 
may commit a Treſpaſs thereon without making the Lord a Satiſ- 
faction. The Replication therefore is defective, for the Plaintiff 
is bound of common Right to pay Stallage, which muſt be ten- 
dered before he can ſet down his Goods or expoſe them to Sale. 
2 Roll. Abr. 123. If a Man hath a Fair in a Place, they who 
have Houſes next adjoining to the Fair cannot lawfully open 


their Shops to ſell Commodities, but Stallage is due for it, for 


they cannot take the Benefit of the Fair, without paying the 
Duties to him who hath purchaſed it; 4 fortiari where the Soil 
belongs to the Lord. To this it was anſwered, that the Stallage 
was not incident to the Fair, but to the Land. Vide Moor 474. 
And a Man may have the Market that is not Owner of the Soil. 
11 H. 6. a3. 

Cur': Here are two Points neceſſary to be conſidered, whether 
Stallage is due of common Right; and in the next Place, whe- 
ther a Tender is neceſſary before the Goods are expoſed to Sale. 
There is no one Caſe cited to ſupport either of theſe two Que- 
ſtions ; and the Caſe in Roll. Abr. ſeems to be a pretty extraor- 
dinary one. The Lord might as well claim Toll for the Shop- 
keepers looking out of their Windows, The Stallage as it is 
claimed by the Plea is claimed as incident to the Fair, and not as 
incident to the Lands. Sed adjournatur for a ſecond Argument ; 
and afterwards the Court made a Rule for Judgment for the 
[M m m] Plaintiff, 
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( 182, ) 
Highways 


( 183.) 
Information 
for a Libel. 


Plaintiff, unleſs Cauſe. Note; Mr. Draper made uſe of Car- 
penters Caſe, to ſhew that a Man cannot be a Treſpafler for a 


Non- feaſance, in Objection to Plaintiff's Rejoinder, who pleaded 
that he ſeized the Goods Damage-feaſant for Non-payment of 
Toll, whereas the Non-payment of Toll cannot make a Treſ- 


ſpaſs, becauſe a Non-feaſance. | 


The King and Inhabitants of Lough- 
borough. 


NDICTMENT for not repairing the Highway. The 
Court was moved for a ſpecial Jury, and the Parties by 
Agreement entred into a Rule not to take Advantage of Errors. 
After a long Trial, and examining a great many Witneſſes on 
both Sides, the Defendants were acquitted upon the Merits of the 
Caſe; notwithſtanding this the Defendants were again preſented 
by a ſingle Juſtice of a Peace for not repairing the ſame Highway; 
and upon theſe Circumſtances Mr. Fazakerly moved that all 
Proceedings upon the Preſentment might be ſtaid. Shew Cauſe. 


The King and Osborne. 


NFORMATION was moved for againſt the Defendant for 
publiſhing a Paper intitled, A true and ſurprizing Relation of a 
Murder and Cruelty that was committed by the Jews lately ar- 
rived from Portugal; ſhewing how they burnt a Woman and a 
new born Infant the latter End of February, becauſe the Infant 
was begotten by a Chriſtian. And then goes on and ſets forth 
in the Body of the Paper a particular Account of the whole 
Tranſaction; and that the like Cruelty had often been committed 
by the Jews, notwithſtanding an Act of Parliament made in the 
Reign of King Car. 2. to prevent Murders, &c. committed by 
the Jews. It was objected, that admitting that this Paper was 
libellous, yet the Charge was ſo general that no particular Perſons 
could pretend to be injured by it. 

Cur': This is not by way of Information for a Libel that is the 
Foundation of this Complaint, but for a Breach of the Peace, in 
inciting a Mob to the Diſtruction of a whole Set of People; and 
tho” it is too general to make it fall within the Deſcription of a 
Libel, yet it will be pernicious to ſuffer ſuch ſcandalous Reflec- 
tions to go unpuniſhed. We don't give any preſent Judgment 
in this Affair, but think this is a Fact proper to be tried. Mr. 
Strange cited the Caſe of the King and Orme, Trin. 11 W. which 

4 | | was 
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was an Indictment for publiſhing a Libel reflecting ſcandalouſly 
upon ſeveral Ladies, but mentioned no one in particular; and 
Judgment was given againſt the Defendant, but aſterwards the 
Court arreſted the Judgment. But in the preſent Caſe ſeveral | 
Affidavits were made, that this Paper had ſo much incenſed the | [ 
Mob againſt the Jews, that they had aſſaulted and beat in a moſt 
outragious Manner the Proſecutor, who was a Jew. The Court 
made a Rule abſolute for an Information. 


Chapman v. Lamb. 


CTION of Treſpaſs againſt the Defendant, who was a (184. 
Cuſtom-houſe Officer, 2 taking 15 Shirts, a Silk Night- Treſpaßs. 
gown and a Velvet Cap, the Goods of the Plaintiff, The De- 
fendant juſtified that he was one of the Cuſtom-houſe Officers, 
and that he ſeized the Goods, and carried them to the King's 
Warehouſe, becauſe the Plaintiff refuſed to pay Duty, &c. 
The Jury found that the Defendant was a Cuſtom-houſe Officer, 
and that he had ſeized the Goods mentioned in the Declaration 
they likewiſe found that theſe were wearing Apparel only which 
the Plaintiff brought from France for his own private Uſe ; and 
upon the Whole they found that theſe Goods were not Mercan- 
tile, and therefore gave a Verdict for the Plaintiff with Damages. 
This Cauſe was tried before Raymond C. J. who at the Trial re- 
ſerved this Point, vir. Whether theſe Goods being found to be 
for a private Uſe, and not Mercantile, were liable to pay Duty 
or not. 
Mr. Kettleby for Plaintiff argued, That no Goods but Mer- 
cantile Goods were liable or ſubject to the Payment of Duty; 
and that the Statute of 13 & 14 Car. 2. did not extend to Goods 
bought for a private Uſe. That by the 22d Section of this Sta- 
tute, it is enacted, That Veſſels appointed to carry Letters, com- 
monly called Packet Boats, may not import nor export Merchan- 
dize, upon the Penalty of the Forfeiture of 100 J. and that the 
Merchandize which ſhall be found aboard theſe Veſſels ſhall be for- 
feited and loſt; now it cannot be conceived that this Clauſe extends 
to Goods which are imported for private Uſe, and that a Paſſenger 
that carries a few Shirts and other neceſſary Apparel ſhould be 
ſubject to ſuch ſevere Penalties. The Statute 12 Car. 2. whereby 
Tonnage and Poundage are granted to his Majeſty, extends like- 
wiſe to Mercantile Goods only; and the Reaſon they cannot by 
Implication be extended to any wearing Apparel, is becauſe ſuch 
Goods are neceſſary for the Conveniency of all Travellers and 
Paſſengers; whereas by the Conſtruction that is contended for by 


the Defendant, a Man muſt not wear a Shirt to his Back, but if he 
| comes 


Caſer in B. R. 5 & 6 Geo. II. 
comes from beyond Sea he muſt pay Duty for it; and cited 
Vaugb. 16 5. Sheppard and Goſnold & al, where Vaughan Ch. J. 
in his Expoſition of 12 Car. 2. c. 4. ſays, that the Wines ſubject 
to Tonnage by the Statute muſt be imported as Merchandize, 
that is, for Sale, and to that End; for no other Conception can 
be of Goods brought as Merchandize; and in the preſent Caſe 
the Goods are expreſly found not to be Merchandize, and are fo 
ſtated upon the Point reſerved. Lis 200 


Mr. Reeves cont': Whoever imports Goods, whether he be a 
Merchant by Profeſſion or not, is a Merchant within this Sta- 
tute. It has been adjudged, that if a Perſon draws a Bill of 
Exchange he is a Merchant. 2 Ventr. 295. Sarsfield and Wither- 
ly. Common Uſage is always allowed a good Expoſition of an 
Act of Parliament; and it hath been the conſtant Uſage where 
wearing Apparel hath been brought from beyond Sea to pay Duty 
for them tho' not brought as Merchandize. If the Expoſition 
that hath been made upon the Statute by the Plaintiff's Counſel 
ſhould prevail, the Conſequence would be very prejudicial to the 
King's Revenue, if no Goods muſt pay Cuſtom but what are 
Merchandize. It will in a manner exempt French Wines from 
all Duty; for they are taken the ſame Notice of in the Act of 
Parliament as other Goods ; and if they muſt pay no Duty but 
when they are imported as Merchandize for Sale; then when 
Wines are imported by private Families for their own private 
Uſe, this will evade the Duty, and the King loſe his Revenue, 
contrary to the Intent of the Acts of Parliament. Suppoſing a 
Man ſhould have occaſion to cloath his Family, and import Bales 
of rich Silks, (for they all fall under the ſame Deſcription) muſt 
theſe Silks pay no Duty? This Conſtruction would be ſuch an 
Inlet into the Acts, that any private Perſon may import Goods 
without Payment of any Duty to the Crown, becauſe they are 
not brought over as Traffick. 

Cur': The Point in this Caſe will depend upon the Circum- 
ſtances of it. It appears the Goods in Queſtion were neceſſary 
Apparel, and imported for the Plaintiff's own private Uſe. Where 
Perſons go to exceſs, and bring over any great Quantity of Goods, 
that will fall within another Conſideration. It does not ſeem 
reaſonable that Duty ſhould be exacted for wearing Apparel that 
is neceſſary; and on the other Hand it ſeems as unreaſonable, 
that People ſhould be left at Liberty to import what Quantities 
they think proper under this Denomination: But that a Man 
ſhould be obliged to pay Duty for every Trifle he brings over, 
does not ſeem to be reaſonable. Sed adjournatur ; the Attorney 
General deſiring Leave to ſpeak to it; and Mzchae/mas Term, 
6 G. 2. Judgment was this Term given for the Plaintiff. 

Raymond Ch. J. The Goods in this Caſe are found not to be 
imported by way of Merchandize, but for the Plaintiff's own 
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private Uſe; and it is not the Intent of the Act of Parliament 
ſuch Goods ſhould pay Duty ; and ſo Judgment for the Plaintiff | 
per tot” Cur”. See 2 Stra. 493. Same Caſe. 


N ictiols and owardfeager 


ASS UM PSIT upon a promiſſory Note. Defendant pleaded , 


which he continued down to Mich. 5 G. 2. and then avers guod 
Cauſa actionis accrevit infra ſex Annos ante proſecutionem, &c. 

Defendant rejoins, that he claimed Oyer of the Bill of Middleſex, 

which was indorſed with certain Figures upon the Back of it, in 
Parſuance of an Act of Parliament rent apud =, 9 M, 3. 80 
goes on and ſets out the Subſtance of the ſaid Act; LAs the In- 
dorſement bore Te/te on ſuch a Day; and then concludes guod 
Cauſa actionis non accrevit, Sc. To this the Plaintiff demurred; 

and ſhewed for Cauſe, that the Act of Parliament in the Ba 
dant's Rejoinder was not well ſet forth, for that it does not ap- 
pear, whether the 9 W. was the original Seſſions, or whether 
it was held by Adjournment only; and cited C70. Yac. 111. Ford 
and Hunter: Action of Debt was brought upon Stat. 8 Elix. for 


Coſts in Ejectment, and ſet forth ad Parliamentum tentum apud, 


Sc. anno octauo Elix. whereas the Parliament began Anno Quinto, 

and by Prorogation was held in offavo Elizx. And for this Cauſe 
after Demurrer, it-was ruled to be ill. So likewiſe it is held in 
Cro. Jac. 139. Sir William Read and Potter, and Cro. Car. 232. 

The King and Barnes, and Hill and Windſare: 

Mr. Hager cont': He infiſted that the Defendant's Plea was a 
good Bar, for that the Bill of Mrddleſex bore Tefte from the Time 
of the Indorſement, and that 6 Years was lapſed from the Time 
the Note bore Date ante exhibition? Bille: But the Court was 
clearly of Opinion, that a Bill of Middleſex bears no Teſte; and 
that x Indorſement on the Back was only to fave the Penalty in 
the Act of Parliament: They held likewiſe the Act itſelf was ill 
pleaded ; and agreed the Caſes in Co. to be Law, But the chief 
Objection with the Court was, if all this Stuff in the Rejoinder 
relating to the Act of Parliament was not Surpluſage and imma- 
terial: For if what is ſet out concerning the Act be left out and 
rejected, there is then a good Tender of an Iſſue, for then the 
Caſe will ſtand ſimply thus: The Defendant pleads quod attio 


non accrevit ; the Plaintiff replies a Bill of Midaleſeæ was ſued 


out at ſuch a Time, and that Continuances have fince been regu- 
larly entred ; and then avers quod actio accrevit ; and to this the 
Defendant rejoins quod actio non accrevit, Cc. which | is a good 


Iſſue. 
{N n n+ - Mr: 
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Plaintiff replies, that he took out a Bill of M:4dleſex, Trin. 6 G. 1. Note. 
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Mr. Reeves: If the Replication is good, our Rejoinder muſt in 
Conſequence be ſo, for we have followed it Word for Word: 
Surpluſage will never vitiate the Pleading when there is enough 
beſides ſet forth to deny the Action, notwithſtanding the Surplu- 
ſage be ſhewn for Cauſe upon Demurrer. The Court was of 
Opinion, that the Introduction to the Replication was Surpluſage 
and immaterial, and that it might be rejected. 


Higden and Foſter. In Cam' Scac. 


( 186, ) RESPASS for taking and carrying away the Goods of 
TR” 2 the Plaintiff. The Defendant juſtified that he was a 
Cuſtom-houſe Officer, and ſeized them as forfeited Goods, and 
carried them to the King's Warehouſe as ſuch. Upon the Trial 
the Caſe appears to be this: The Plaintiff was an Eaſt-India 
Merchant, and imported Goods from Holland, which upon ſearch 
were found to be Eaſl-India Goods: But it appeared upon Evi- 
dence that theſe Goods were firſt imported upon the Company's 
Account, who ſold them to the Plaintiff, who carried them into 
Holland, and three Years afterwards imported them into England. 
- Reynolds C. B. held that they were not forfeited by Stat. Car. 2. 
intitled, The Navigation Act; and ſo Verdict was found for the 
Plaintiff with Damages. 


The King v. Walker. Hil. 6 G. 2. 


(18. WF oO quaſh a Scire Facias which was brought to eſtreat the 

Scars Facies. Defendant's Recognizance for -not going to Trial. The 

Defendant was indicted in Com Ebor' for not repairing the High- 

way. The Indictment was removed by Certiorari, and thereupon 

: one John Harriſon and Robert Burnet became bound by Recog- 
nizance in the Sum of 20/. that the Defendant ſhould go to 
Trial eodem Termino, vel ad prox Sefſtonem de Niſi Prius poſt 
dichum Terminum, which is always the Form of a Recognizance 
upon a Certiorari to remove Indictments in London or Middleſeæ, 
but never in an Out-County ; for where a Certiorari is to remove 
an Indictment in an Out-County, the Condition is always to go 
to Trial ad tunc prox* Afiſas pro Com pred” tenend' : In this 
Caſe the Proſecutors have blended the Subſtance of theſe two 
Recognizances together; for in the Scire Facias they have ſet out 
the Breach of the Condition in this Manner, Quod Suſanna Walker 
non comparebat in Cur' noſtra coram nobis apud Weſtm' primo die 
tunc prox" Termini, nec placitavit ad Indictam' predict, nec cau- 
ſavit aliquem exitum eodem Termino vel ad prox” Sgſian' de Niſi 
| 4 | Prius, 


_— 
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Prius, wel ad tunc prox Aſſiſas poſt dictum Terminim ; which 


laſt Clauſe is no Part of the Condition, and therefore as the Scire 
Facias now ſtands, it is impoſſible the Defendant ſhould know 
what Anſwer to make. Here is the Form of two different Re- 
cognizances included in this Scire Facias, and therefore it muſt 
be taken there are two different Indictments depending, the one 
in London or Middleſex, and the other in an Out-County. Sup- 
poſing therefore the Defendant had gone to Trial upon the In- 
dictment in the Out-County, and not upon that in London or 
Middleſex ; or if the Defendant had gone to Trial upon the In- 
dictment in London or Middleſex, and not upon that in the Out- 
County, and afterwards a Scire Facias ſhould have been brought 
for not going to Trial in the Out-County, it would be no Excuſe 
to ſave the Defendant's Recognizance, to ſay that he went to 
Trial in the Out-County upon the Indictment in London or Mid- 
aleſex: Therefore as this Scire Facias now ſtands, it is ſo general 
and uncertain, that it is impoſſible for the Defendant to know what 
Anſwer to make; and this is ſo material a Variance from the Re- 
cognizance, that the Court will quaſh the Scrre Factas. 

Cur': The Subſtance of the Recognizance 1s to appear and 
plead. It does not appear in this Caſe that the Defendant has 
done either. The Condition is rightly ſet out, only they have 
carried it too far, and have ſet out ſomething more than is con- 
tained in the Condition. If the Defendant did not appear and 
plead, his Recognizance is forfeited; and ſo denied the Motion. 
Abſente Raymond C. J. Note; Defendant in this Caſe ought to 
plead, Qued comparuit & placitavit ſecundum Conditionem, and 
demur to the Reſt. 


Gratwick and Sir John Shelley. 


HE Defendant was preſented for erecting a Mill and Dam, 


: Sc. which obſtructed Navigation, and turned the Courſe - 


of the River. All Proceedings being removed by Certiorari into 
this Court, an Iſſue at Law was directed to eſtabliſh the Right, 
Sc. And upon the Trial there was a great Contradiction in the 
Evidence, and totidem verbis directly oppoſite to each other; but 
upon the Whole, the Jury (which upon this Occaſion was a ſpe- 
cial one) gave a Verdict for the Defendant. Upon a Motion for 
a new Trial, there were ſeveral Objections taken, and particu- 
larly, that the Jury before they brought in their Verdict had eat 
and drank at the Defendant's Expence. This was expreſly con- 
tradicted by Affidavits; for altho' it was acknowledged that the 
Jury did take ſome Refreſhment before Verdict, yet it was not at 
Sir John Shelley's Expence, but cach Man contributed his Share. 
It was agreed, that if this had been at the Expence of the Defen- 


dant, it had been material; but where the Jurors themſelves are 
at 


( 188. } 
Preſentment. 
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* 1 upon a judgment, the Proceedings are never ſet out at large; 
1 but if the Judgment is ſet out, every Thing antecedent thereto is 


1 | good, for it is not the preſent Tenſe, but the preterperfect, and is 
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#4 cuted rightly as otherwiſe, and the Court will take it in the moſt 
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Caſes in B. R. 6 Geo. II. 
at the Charge, tho' it be a Miſdemeanor for which the Jury is 
fineable, yet that ſhall not turn to the Prejudice of the Party in 
whoſe Favour the Verdict is. 2 Salk, 645. Vide allo Dock. & 
Stud. It was alſo proved that a Drawer had Acceſs to the Jury, 
and carried them Cool Tankards; and tho' it was inſiſted upon 
that the Jury ought to be locked up, and no Perſon admitted to 
them before they had agreed to the Verdict, becauſe by this 
Means they might have freſh Evidence given them, yet the Court 
refuſed to grant a new Trial. Vide 2 Roll. Abr. 4 54. 


Guibert and Jones. 


( 189. ) F7 ER Facias by the Plaintiff, Executrix of Philip Guibert, 
9 againſt Catherine Jones, Executrix of the Earl of Ranelagh, 
upon a Judgment for goo J. recovered againſt the Taid Earl. The 
Sheriff returned Nulla Bona. The Plaintiff ſuggeſting a Deva- 
flavit, iſſues a Scire Facias inqui, to which the Defendant ap- 
peared, and the Sheriff returns a Devaſlavit, and thereupon the 
Defendant demurs. | 
Mr. Filmer took three Objections; /, That there was no 
Scire Facias taken out to make the Defendant Party to the Judg- 
ment. 2dly, There is no Judgment to ground this Scire Facias 
upon: For in ſetting out the Judgment, it is only ſaid Conſidera- 
tum efi, as is uſual where Judgment is originally entred ; but in 
pleading the Judgment is always ſaid Conſideratum fuit; and fo 
is Carthew 403. Zaly, It does not appear but the Inquiry was 
executed after the Writ was returned, for the Writ bears Te/te 
Quinden' Martin', which was 26th November, returnable Die 
Fours prox* poſt, which was the laſt Day of the Term, and fo 
in all Probability might be executed after the Return. 
Mr. Fazaherly cont': Here is ſufficient ſet forth to intitle the 
Plaintiff to her Action : In all Caſes where the Action is founded 


omitted. As to the 2d Objection, he ſaid Confideratum eſt was 


better Latin than Conſideratum fuit. As to the laſt Objection, it 
appears that the Writ was executed the ſame Day on which it 
was returnable, which is good, for the Plaintiff has the whole 
Day to execute it in, and the Sheriff is not to return at what 
Time of the Day it was executed. It 1s as probable it was exe- 


favourable Senſe. 
| Page J. Execution on the ſame Day on which the Writ was 
returnable is good ; the Law makes no Fraction of Days, and it 
is faid to be taken Virtute Brevrs. 

Probyn 


* 


Caſes in B. R. 6 Geo. II. 


23 ® 


Probyn J. In Law Conſideratum eft, is always taken for the 
preſent Tenſe, and this is always the Method of entring Judg- 
ments ; there is no Caſe where a Judgment pleaded by a Con- 
fideratum. eft has been held good. 

Lee J. If it can relate to a Time paſt, the Court ought to ſup- 
port it. Judgment was given for the Plaintiff, nf, 


The City of London v. Sir Fiſher 
Tench. Paſch. 6 Geo. 2. 


CTION of Covenant againſt the Defendant. In the De- 
claration the Plaintiff ſet forth the Stat. 5 C 6 V. & M. 

c. IO, intituled, An Act for the Relief of the Orphans and 
other Creditors of the City of London, and alſo the Indentures 
whereby the Defendant and Sir Samuel Garret deceaſed, in 
Conſideration of a Leaſe granted to them by the City, &c. 
had jointly covenanted for themſelves, their Executors, Admi- 
niſtrators and Afigns, to pay yearly the Sum of 400 J. at the 
Feaſt, &©c. And there being two Years in Arrear, this Action 
was now brought againſt the Defendant, being the ſurviving 
Leſſee. Defendant craved Oyer of the Indentures, and then de- 
murred generally to the Declaration; and Mr. Bootle, jun. took 
ſeveral Objections to the Declaration; 1/7, That there was not a 
ſufficient Aſſignment of any Breach, for where a Man covenants 
for himſelf, his Executors and Aſſignees, it is not ſufficient to 
alledge Non- performance in the Covenantor only, but it muſt go 
further, and ſhew that neither the Covenantor, his Executors and 
Aſſigns, had performed, &c. 1 Salk. 139. 5 Mod. 133. Cro. 
Elis. 348. Colt and How. Sed vide Cro. Elig. 255. Emot and 
Colt. It ſhall not be intended there was an Aſſignee unleſs ſpe- 
cially ſhewn. 2d Objection ; It is alledged that 800 J. became 
due ſuch a Day, which ſaid Sum of 800 J. ought then to have 
been paid, whereas the Money reſerved was only 400 J. per Ann. 
and conſequently no more than 400 J. could become due on that 
Day. zd Objection; The Plaintiffs have declared pro Reddi- 
tone prœdict', and this is a Thing out of which a Rent cannot 
iſſue; as in Plow. Com. 131. Browning's Caſe. 4th Objection ; 
Variance in the Title of the Act ſet out in the Indentures in the 
Declaration, and the Indentures ſet forth in the Oyer, for in the 
one it is intitled, An Act for Relief, &c. and in the other, for 
the Relief, Sc. Sed adjournat' ; and Mr. Beotle, jun. Mich. 
7 G. 2. moved this again, and relied only upon two Objections, 
viz. That there was a Variance between the Leaſe mentioned in 
the Declaration and the Leaſe ſet out in the Oyer ; the Leaſe men- 
tioned in Declaration being for 21 Years, and that in the Oyer for 
one and 21 Years, which is a Leaſe for a longer Time than 1s 
[O o 0] impowered 
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impowered by the Act of Parliament. The 2d Objection was, 
that the Breach was inſufficiently aſſigned, becauſe not averred 
that the Money was not paid by Sir Fiſter Tench or his Aſſigns; 
and cited the Caſe of Sith and Sharp, 1 Salk. 139. where Ditle- 
rence is taken between doing a Thing to a Man or his Aſſigns, 
and doing a Thing by a Man or his Aſſigns: Forg&a Thing be 
to be done by a Man or his Aſſigns, the Breach muſt be in the 
Disjunctive, that it was not done by him or his Aſſigns ; but 
where a Thing is to be done to a Man or his Afligns, it is ſuffi- 
cient to aſſign for Breach, it was not done to him ; and if he did 
aſſign over his Intereſt, that ought to be ſhewn on the other Side. 
And Vide Cro. Elis. 348. the Breach aſſigned ought to be in 
Disjunctive, and not in Conjunctive. | 

Garret Common Serjeant con?': The Variance in this Caſe is 
not material, in Declaration the Act of Parliament is ſet forth, 
which gives Power to make Leaſes for 21. Years; and this is a 
Leaſe for 21 Years only, ſo that the Power 1s well purſued. As 
to the 2d Objection, he ſaid, the Action was brought againſt 
Covenantee, and no Reaſon to ſuppoſe an Aſſignment; but the 
Declaration goes farther, and amounts to an Averment that 'the 
Leaſe is ſtill in Sir Fier Tench, for the Words are here »{que 
habuit, Sc. which could not be, had there been an Aſſignment 
over. 

Yorke Ch. J. There are two Object ions made to the Declara- 
tion, one a Variance between Leaſe ſet out in Declaration and 
in the Oyer; but the Variance is not material, it is only in Re- 
cital of an Act of Parliament ſet out in the Oyer, where it re- 
Cites the Act as giving a Power to make Leaſe for one and twen- 
ty- one Years. But ſuppoſing the Power granted by the Act had 
been as ſet out in the Oyer, and City makes a Leaſe for 21 Years 
only, that is certainly good, and within the Power given by the 
Act. The 2d Objection is the Aſſignment of the Breach. This 
cannot properly be called a Rent, becauſe iſſuing out of an in- 
corporeal Inheritance ; it muſt therefore be taken for a Sum in 
Groſs. The Covenant is, that Sir Sammel Garret and Sir Fiſher 
Tench, their Executors, Adminiſtrators and Aſſigns, ſhall yearly 
pay, c. and the Breach aſſigned is, that Sir Fiſher has not 
paid. Now the Objection is, that it is not ſufficient to aver 
Non-payment in Sir Fiber only, without adding the Words (or 
his Aſſigns) ; and to ſupport this Sa/ke/d is cited. This Diſtinc- 
tion 1s pretty nice, and very extraordinary for a Court to preſume 
an Aſſignment; but here is in this Declaration what amounts to 
an Averment, that there was no Aſſignment; for it is ſaid that 
Sir Fiſber hic uſque habuit, and there fore declaring againſt him 
only 1s ſufficient, 


Judgment for Plaintiffs, 
3 Mac karley 
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Mackarley v. Parrow. 


Motion to diſcharge the Defendant a Bankrupt out of 
Cuitody, being taken in Execution for a Debt due to the 


Plaintiff before the Defendant became a Bankrupt ; and the-Mo- Bankrupt. 


2 Stra. 949. 
2 Barnard. 


one or more of the Judges of the Court wherein Judgment has K. B. 251. 
been obtained againſt a Bankrupt for any Debt owing before he 255: 8. C. 
became a Bankrupt, upon producing his Certificate allowed and * * 


tion was grounded upon 6 C. 1. c. 22. which impowered any 


confirmed as the 5 G. I. c: 24. requires, to diſcharge him out 
of Cuſtody. And upon a Rule to ſhew Cauſe, 

Mr. Strange objected, That the Defendant ought not to be 
diſcharged for two Reaſons ; Firſt, becauſe the Facts in the pre- 
ſent Caſe are not within any one Act of Parliament made in Re- 
lief of Bankrupts. 24%, That the Clauſe in the 6 G. 1. does not 
extend to the Caſe in Queſtion. He argued, that it did not ap- 
pear when the Defendant became a Bankrupt, but taking it that 
he became one from the Time of the Commiſſion only, yet he 
could not be diſcharged ; this being a Debt which accrued ſub- 
ſequent to the Commiſſion, conſequently could not be diſcharged 
by it. This is an Action brought by the Plaintiff upon ſeveral 
Bills of Exchange-drawn by Defendant 13 January 1728. they 
were foreign Bills, and the Plaintiff ſent them abroad, but 
Drawee refuſed to accept them, and fo returned proteſted, but 
before they were returned the Defendant became a Bankrupt ; at 
which Time the Plaintiff was not intitled to his Action ; for 
where Bills are drawn payable at a future Day, there muſt be a 
Tender of the Bill, a Refuſal by a Drawee, and a Proteſt for 
Non-acceptance, before the Drawer becomes liable, and therefore 
at the Time of the Commiſſion this was not ſuch a Debt as inti- 
tled the Plaintiff to that Recompence which the Statute gives 
Creditors upon theſe Occaſions, vis. to his diſtributive Share of 
the Bankrupt's Effects, therefore in Point of Law is not to be 
conſidered as a Debt ſubſiſting at the Time of the Bankruptcy. 
The Defendant ſhould make it appear when he became a Bank- 
rupt, for it may be, the Bills were drawn ſubſequent to the Bank- 
ruptcy ; for the Commiſſion always relates to the firſt Act of 
Bankruptcy, which can never afterwards be purged : The Words 
of the Statute are, for any Debt owing at the Time he becomes 
a Bankrupt, 20/0, He faid, That the Defendant was not intitled 
to his Diſcharge by any Act of Parliament. As to 5G. 1. that 
was only a temporary Act, and is now expired; and 6 G. 1. 
cannot relate to a Thing not in Being ; ſo concluded that De- 
fendant was not intitled to his Diſcharge, nor to Relief under any 
Act of Parliament. ” 

r. 


Motion to diſ- 
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Mr. Foulks in Anſwer ſaid, That as to the firſt Objection, this 
was a Debt ſubſiſting at the Time of the Commiſſion, and the 
Plaintiff was intitled to a ratable Part of the Bankrupt's Eſtate by 
7 G. 1. c. 31. being therein expreily enacted, That Creditors, 
whoſe Debts are not become payuble, are intitled to a diſtributive 
Share of the Bankrupt's Effects; for the Defendant became a 
Bankrupt from the Time of drawing the Bills, which were De- 
bitum in præſenti, ſolvendum in futuro: And as the Statute im- 
powers the Judges in theſe Caſes to proceed in a ſummary Way, 
he prayed that the Defendant might be diſcharged. 

By the Court : The Act of Parliament is clear in this Caſe; 
the Words are, Perſons that have taken Securities for Money, 
payable at the End of 3, 4, or 6 Months, or other future Days 
of Payment; or who ſhall become a Bankrupt, and ſuch Money 
ſhall not become due or payable at the Time he becomes a 
Bankrupt, ſhall be admitted however to prove their Bills, Bonds, 
Notes or other Securities, as if they were tnade payable pre- 
ſently and not at a future Day, and be intitled to a Part of the 
Bankrupt's Eſtate. The Judges by the 6 G. have Power to 
proceed in the ſummary Way ; and the Relation to the 5 G. is 
only with reſpe& to the Allowance of the Certificate. Defendant 
diſcharged per Cur”, 


St. Martin's Ludgate v. Martins Weſt- 


minſter. 
( 192.) Priſoner in Execution in the Fleet, rented a Tenement within 
Settlement, the Liberties of the Priſon at 25 J. per Ann. where he lived 


| | two Years and upwards, paid all Pariſh Taxes, and executed ſe- 
44 veral Pariſh Offices, but died poor and inſolvent, leaving a 
14 Daughter about ſeven Years old. By Order of two Juſtices it was 
$ adjudged that the Daughter ſhould be maintained by the Pariſh 
| of St. Martin's Ludgate, for that the Father by renting a Tene- 
ment of 25/. per Ann. Sc. had gained a Settlement in that 
Pariſh. Upon Appeal to Seſſions this Order was reverſed, and 
the Child ſent to Sf. Martin's Meſiminſten. Both theſe Orders 
were removed by Certiorari into B. R. The Queſtion was, whe- 
ther the Father being in Execution, and renting a Tenement 
within the Liberties of the Priſon, &c.. had gained a Settlement 
according to Act of Parliament. It was objected, that the Act 
of Parliament did not extend to Priſoners in Execution, for ſuppo- 
ſing he had rented a Tenement under 10 J. per Ann. the Pariſh 
could not have removed him. The 14 Eligz. c. 5. and 19 Car. 2. c. 4. 
make Proviſion for poor Priſoners ; and as they are expreſly re- 
lieved by particular Acts of Parliament, they cannot be ſuppoſed 
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to be included within the Acts of Settlement, and unleſs they 
are within the Intention of thoſe Acts, the Court will not con- 
ſtrue them to be within the Letter of them. 

Cur': We muſt judge upon the Caſe as it ſtands upon the 

Order. It is returned that the Father rented a Tenement of 
25 J. per Ann. this by expreſs Words of the Act gains him a 
Settlement. There are no Exceptions in the Act, the Words are 
general, and we cannot conſtrue this Caſe out of the Meanin 
of them: Becauſe the Father is in Priſon, it does not follow that 
he is a poor Priſoner. The Pariſh of Sr. Martin's Ludgate have 
made themſelves liable, (admitting him to be originally out of 
the AQ) for they have acknowledged him to be one of their 
Pariſhioners by throwing the Pariſh Duties upon him. We can- 
not now inquire into his Circumſtances ; be he poor or not, is 
now nothing to the Purpoſe. The Act is indefinite, viz. To all 
Perſons renting a Tenement at the yearly Rent of 10 J. or up- 
wards ; here the Father rented 25/. per Ann. lived 2 Years within 

the Pariſh, doing all Pariſh Duties, and ſo in all Reſpects he 
hath gained a Settlement within the Act. Therefore quaſhed the 
Order of Seſſions, and affirmed the original Order, 


Inter the Pariſhes of Northpelterton 
and Horſington. 


Y 
* 


N Order was made by two Juſtices to remove John Fen, ( 193.) 
his Wife and Children, from the Pariſh of Horfington to og * 

the Pariſh of Nort l pelterton, which they adjudged to be the laſt 
legal Place of Settlement of John Foen. The Pariſh of N. did 
not appeal from this Order, which was confirmed at the next 
Quarter-Seſſions; but afterwards, upon Application to two neigh- 
bouring Juſtices, an Oath being made that John Foen at the Time 
of his pretended Marriage was married to another Woman who 
was then alive, and lived ſeveral Years after the Solemnization of 
his ſecond Marriage with Mary Hillier, (who was the Perſon re- 
moved under the Denomination of John Foen's Wife by firſt 
Order). Theſe Juſtices made an Order to remove Mary Hillier 
and the Children who were Baſtards back again to the Pariſh of 
H. being the laſt legal 'Settlement of M. H. and of the Birth of 
the Children. The Pariſh of Hor/ington appealed to the General 
Quarter-Seſſions, who repealed the ſecond Order, and alledged 
for a Reaſon upon the Face of their Order, that the firſt Order 
being unappealed from and confirmed at the next Quarter-Seſ- 
ſions, ſtood in full Force, and was concluſive to all Parties; and 
averred Mary Hillier to be the ſame Perſon that was removed by 
the firſt Order under the Denomination of Fen's Wife. All theſe 
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Caſes in B. R. 6 Geo. II. 


( 194. ) 
Pariſh Clerk. 


Orders being removed by Certiorars into B. R. it was moved 
to quaſh this laſt Order of Seſſions; and the chief Objection was, 
That the Perſons removed by the two ſeveral Orders of the 
Juſtices of Peace were different Perſons, and not the ſame Par- 
ties. By the firſt Order John Fuen, his Wife, &c. were removed 
from the Pariſh of H. to the Pariſh of N. and by the ſecond 
Order Mary Hillier was removed from N. to H. fo that the Per- 


ſons removed appear to be different Parties, and therefore are 


not included within the general Rule, vig. that an Order unap- 
pealed from and confirmed is conclufive to all Parties; but this 
Rale for any Thing that appears by the fecond Order ftands un- 
impeached, Cauſa qua ſupra. By the ſecond Order it appears 
that H. was the laſt legal Settlement of Mary Hillier, and the Chil- 
dren which were born there are Baſtards, and conſequently their 

Settlement muſt be there likewiſe ; therefore the ſecond Order 
ought to be confirmed, and the Order of Seſſions muſt be quaſh- 
ed. To this it was anſwered and reſolved, that the firſt Order was 
{till ſtanding in full Force, and therefore the Juſtices had no Au- 
thority to quaſh it, and remove the Parties back again. That if 
the Children were Baſtards, and Mary was not the Wife of J. F. 
this would have been proper Evidence upon an Appeal from the 
firſt Order, but that there being no Appeal, and it being con- 
firmed, was now concluſive, and muſt bind all Parties; and it is 
averred that Mary Hillier was the Perſon removed by the firſt 
Order under the Denomination of the Wife of J. F. and for the 


Reaſons aforeſaid the Order of Seſſions was confirmed. Vide 


2 Salk, 492. inter the Pariſhes of Swanſcomb and Sheffetld, Term 
Trin. 5 & 6G. 2. 


Oſting . Jarviſe. 


UIT in the Spiritual Court to ſwear in a Pariſh Clerk, upon 
this Caſe. The Defendant was elected by a Majority, but 
upon Pretence that he had waived the EleQtion, the Pariſhioners 
roceeded to a new Election, and then choſe in the Plaintiff. 
Upon this Defendant entred his Caveat in the Spiritual Court, and 
the Plaintiff in order to diſcharge this Caveat commenced his Suit, 
as is always the Practice of that Court, who upon the Circum- 
ſtances of the Caſe gave Judgment againſt the Plaintiff with 
Coſts, and decreed that Jarvuiſe ſhould be ſworn in Clerk; 
whereupon O/ting now came and prayed a Prohibition, ſuggeſting 
that the Spiritual Court had no Juriſdiction, It was objected, 
that this Suit was commenced by the Plaintiff, and proſecuted by 
him until Judgment; it is now therefore ſomething extraordinary 
that he ſhould object to their Juriſdiction, 


Mr. 


Caſer in B. R. 6 Geo, II. 


Mr. Strange for the Prohibition: The Right of Election in 
this Caſe is created by Act of Parliament, and we have ſuggeſted 
that O//zng was duly elected. The Office of Pariſh Clerk creates 
a Freehold, and notwithſtanding the Exerciſe of the Office is 
concerning Spiritual Matters, yet the Office itſelf is T emporal, 
and for that Reaſon a Prohibition ſhall go. 2 Roll. Abr. 285. It 
is a common Caſe for the Plaintiff below to come here himſelf 
and move for Prohibitions ; the Precedents to this Point are nu- 
merous ; and ſo was the Caſe of Dr. Wilmot, lately adjudged in 
this Court. But the Defendant offering to try the Right of Elec- 
tion upon a feigned Iſſue, the Court adjourned it to fee if the 
Plaintiff would conſent. 


Term Paſch. 6 G. 2. B. R. 1733. Page; Probyn, Lee; 
Lord Raymond C. J. dying in Hil. Vacation. 


The King and the Corporation of the 
Borough of Eveſham. 


A Mandamus was granted to the Corporation of Eveſham to 
proceed to the Election of a Burgeſs in the Room of one 
| Stone deceaſed; and Mr. Wills and Fazakerly moved to quaſh 
this Mandamus. This is a Corporation created by Letters Patents, 


( 195. } 


Maudamu, 


and the Corporation muſt proceed to Election within 24 Hours 


after Notice given, which is ſo ſhort a Time that it is almoſt im- 
poſſible for the abſent Members, whoſe Duty occaſions their At- 
tendance in other Places, to be preſent at the Election. It is 
therefore reaſonable that the Notice ſhould be enlarged, and the 
Mandamus qualified with this Reſtriction, or otherwiſe not to 
grant the Mandamus at all. The Party cannot proceed to Elec- 
tion without a Mandamus, therefore when they come to atk a 
Favour of the Court, the Court will put ſuch Terms upon the 
Party, and fo far reſtrain the general Words of the Manaamnys, 
that neither Party can receive any Prejudice thereby. What 
is now prayed of the Court is a Thing in itſelf fo juſt and rea- 
ſonable, that it is hoped we are proper in our Motion. If a far- 
ther Day be appointed no Inconvenience can ariſe. It is only 
giving all Members Opportunity to diſcharge their Duty to the 
Corporation by giving Attendance ; On the other Hand, if the 
Mandamus is granted generally, it may be of the utmoſt Conſe- 
quence, and is in Effect to deprive the abſent Members of their 
Right in voting at all at Elections in the Corporation; for unleſs 
further Notice be given, it is impoſſible they ſhould attend, eſpe- 
cially as this Caſe ſtands ; for Sir u Ruſhwworth being a Member 
of Parliament, is obliged to give his Attendance in the Houle, to 
which all inferior Juriſdictions ought to ſubmit. 1 
le 


244 Caſes in B. R. 6 Geo. II. 
The Motion was denied per Cur': For Mandamus's in theſe 
Caſes are only Motions of Courſe, and are ex debito Juſtitiæ. By 
the expreſs Words. of the Charter the Members are only to have 
24 Hours Notice, and it is the Duty of the Corporation to hold 
Court according to the Charter. The Mandamus is only to com- 
pel them to do their Duty ; and there is no Precedent where the 
Court has, put any Reſtraint upon the Mandamus. It ſeems rea- 
fonable, and a Matter of Juſtice, that longer Notice ſhould be 
given; but the Charter is expreſs, and this Court have not an 
arbitrary Power in them to alter it. To appoint a longer Time 
would be in a Manner prohibiting the Corporation from acting 
according to their Charter. The Mandamus 1s a Writ of Right, 
and when the Party has ſufficient Matter before the Court, he is 
intitled to it ex debito Fuſtitie, As this Court has not a diſcre- 
tionary Power in granting Mandamus's, ſo neither can it fetter or 
delay them : And this is not like the Caſe of Attachments, which 
are merely in the Breaſt of the Court, and iſſue only for Con- 
tempts or Abuſes of the Proceſs of the Court ; and that is the 
Reaſon that the Court, which' is the propereſt Judge of its own 
Proceſs, may put what Terms they think proper upon them. In 
the fame Caſe, a Mandamus was ditected to the Mayor and Cor- 
' poration of Eveſham, and a Rule to return the Writ ; and now 
an Attachment was moved for againſt the Mayor, Cc. for not 
making a Return. It was objected, that it did not appear that 
the Mandamus was ſerved ; but an Affidavit of Service being pro- 
duced, it was then objected that the Afﬀidavit ought not to be 
read, becauſe not filed. To this it was anſwered, That Manda- 
muss are upon the fame Footing with all other Writs iſſuing out 
of the Court, and that when a Latitat or other Writ is directed 
to the Sheriff, it is the conſtant Practice of this Court to grant a 
Rule, Sc. without an Affidavit being made of the Service of the 
Writ; and if afterwards the Service comes to be controverted 
upon the Attachment, then is the proper Time to make Affidavit 
of it. 
A Rule for the Return is always granted of Courſe. And 
for this Reaſon Probyn and Lee were of Opinion that the Affi- 
davit ought to be read, but Page was of a different Opinion. 


The King and Pinkney. 


(.196.) HE Defendant was indicted for a Cheat; and the Indict- 
. for ment ſet forth that the Defendant ſold Corn to the Pro- 
ſecutor, which he falſly averred to be a full Buſhel, whereas there 
was not a Buſhel, ſed plurimum deficiebat, This Indictment be- 


ing removed by Certiorari, three Objections were taken : The 
firſt Objection was, that this was not a publick Cheat, but 4 


4. 


Breach 


ada. r 


WEL. 2. te. „„ 
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*** 


Breach only of a private Contract, and therefore was not indict- 
able. The ſecond Objection, that admitting this to be a Cheat, 
it was not an Offence at Common Law, but puniſhable only by 
Stat. 22 Car. 2. c. 12. 8. and the Indictment doth not conclude 
cont” formam, &c. Third Objection, The Indictment is too 
general and uncertain ; for it is only ſaid plurimum deficiebat, but 
it. does not appear how much; and another general Objection was 
made, that it being an Indictment for a Cheat, it was not proper to 
quaſh it upon Motion; and in Support of theſe Objections there 


was cited Mod. Caſes 42. Sid. 409. Salk. 379. Queen and 


Jones, 5 Mod. 18. Med. 71, 288. Hil. 2 G. 1. The King and 
Channing. Indictment againſt a Miller for a Cheat; and ſets 
forth that ſo much Corn was delivered him to grind, & quod 
ceprt & detinut fo many Buſhels; and upon Motion, the Indict- 
ment was quaſhed, So the Cafe of The King and Mar' Obryan, 
Paſch. 3 G. 2. and the Caſe of The King and Nicholſon, 4 G. 2. 
at the Sittings. Indictment for a Cheat; and ſet forth, that the 
Defendant contracted to deliver ſo many Chaldron of Coals, that 
cach Chaldron ought to contain 36 Buſhels, and that when the 
Defendant delivered them each Chaldron contained leſs, Cc. 

And it was held by Raymond C. J. That this was only a pri- 
vate Contract, and not indictable. In Support of 3d Objection 
was cited 2 Roll. Abr. 80. p. 13. Cro. Jac. 324. Cro. Car. 380. 
2 Salk. 687. And upon theſe Objections the Indictment was 
quaſhed. Vide Carth. 277. Indictment againſt a Pawnbroker, 
Ored illicite & deceptive refus'd to deliver, &c. 


The King and Corporation of Walſol. 


_ TPON Motion for a 20 #Yarranto, this appeared to be the | 197-) 


Caſe: The Corporation of Malſol was incorporated by , 


Motion for 
Duo Mar- 


Letters Patents, with Power to hold Courts, &c. but no Provi- razz. 


fion was made by the Charter, what Notice was neceſſary to be 
given previous to the holding every Court. But it had been uſual 
for the Mayor, on the Fair Day, to give Notice at the Town 
Hall, where the Members were obliged by a certain By-Law to 
meet : And accordingly the Mayor had given Notice at one of 
theſe Meetings, that a Court would be held the fame Afternoon, 
in order to proceed to the Election of Burgeſſes; but all the 


Magiſtrates were not preſent when this Notice was given. A 


Court was accordingly held in the Afternoon, and Burgeſſes 
elected. And now an Information in the Nature of a Quo War- 
ranto being moved for to ſhew by what Authority the new elect- 
ed Members acted as Burgeſſes; 


[Qq q] The 


Caſes ; * F. N. 6 Geo. II. 


( 198. ) 
Motion a- 
gainſt five 


Juſtices, 


he Court held, that altho' there is no Notice required by the 


Charter, yet Notice muſt be given ; and notwithſtanding it was 
faid to be the uſual Method of giving Notice, as in the preſent 
Caſe, yet the Court did not think this Notice ſufficient in Law, 
and therefore an Information was granted. 


The King and Juſtices of the Corpo- 
ration of Shrewsbury. 


PON Motion for an Information againſt five Juſtices of 

the Peace, the Caſe was this; The Overſeers and Church- 
wardens of the Pariſh, Cc. made a poor Rate, and at the In- 
ſtance of the Churchwardens four Perſons were rated who never 
before contributed to any Rate, and therefore appealed to the 
Juſtices of the next Quarter-Seflions, who finding a Rate to be 
wrong, ſent it back again: But the Churchwardens refuſing to 
make any Alteration, the Rate was again brought before * 
the ſame Seſſions held by Adjournment; and the Juſtices quaſh- 
ed the Poor Rate, and made a new Rate, wherein the four Ap- 
pellants and ten others were omitted; and this was complained of 
as an arbitrary Proceeding in the Juſtices ; for tho' they might 
ſtrike out the four Perſons appealing, yet they could not ſtrike 
out the ten who had not appealed, nor complained of any In- 
jury; and the Reaſon of leaving them out, was to deprive them 
of their Franchiſes in voting for Members of Parliament ; for 
the Conſtitution of this Corporation is ſuch, that all who pay 
Scot and Lot have Votes, and not otherwiſe ; and therefore to 
ſtrike them out of the Rate is a great Oppreſſion, and deprives 
them of the Benefit of their Franchiſe as Freemen. The Stat. 
43 Eliz. gives the Juſtices Power to relieve Perſons aggrieved, 
and to make ſuch Order therein as to them ſhall ſeem meet; 
and the Word (herein) is purely relative, and ſhews how far 
their Power is to extend, viz. to give Relief to Perſons aggrieved, 
who bring their Cauſe before them upon Complaint : And they 
have not by this Act of Parliament a Power to ſtrike out and put 
in as they think proper. 

The Court denied the Motion, and held that the Seſſions may 
make ſuch a Rate as is moſt proper and neceſſary; for where 
the Rate which is brought before them upon Appeal is unequal, 
the Poor are not to ſtarve until the Overſeers have made a new 
Rate ; but the Juſtices may do it themſelves ex Officto, by Virtue 
of the Statute; and the Caſe in Salk. and Carthew is good Law. 
And the Reaſon of that Caſe is not founded upon the particular 
Circumſtances of our Caſe only, but upon the general Words of 
the Act of Parliament. Vide Gs 58, The King and Martin. 

Seſſions 
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Seſſions confirmed a Poor Rate, but did not ſet forth that it came 
to them by Appeal; and for this Reaſon the Order was quaſhed, 
becauſe by the Statute the original Juriſdiction is given to the two 
next Juſtices, and the Seſſions have no Power but upon Appeal 
of the Parties grieved. S. C. 2 Stra. 975. 
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The King and Overſeers and Church— 
wardens of Brackley Pariſh St. Pe- 
ters Com Southampton. | 


2 PON Motion to quaſh an Order of Seſſions, the Caſe ap- Ode Ba. 1 
* neared to be this: The Churchwardens and Overſeers of gons. | 1 
the Poor for the Year 1730. upon making up their Accounts, 
charged ſeveral Sums of Money diſburſed in a Law Suit between 
their Pariſh and the Pariſh adjoining; and this Account was 
allowed and ſigned by two Juſtices according to the Statute : 
But upon Appeal to the Seſſions in 1732. theſe Diſburſements 


were ordered to be ſtruck out of the Account, and that the ji 


Churchwardens and Overſcers ſhould pay the ſame to the preſent i 
Overſeets, This Order being removed by Certiorari, Mr. Abney 4 
took ſeveral Exceptions; 1/7, This Order appears to be grounded i 
upon an Appeal lodged at a preceding Quarter-Seſſions; and it "1 
does not appear when that Seſſions was held, nor what was there 0 


done upon the Appeal, and ſo it is a Diſcontinuance. Agreed, 'M 
the Parties might appeal when they thought proper, for the Sta- | #1 
tute is general, and does not confine them to the next Quarter- 
Seſſions; but when the Appeal is made, it muſt appear that the 
Seſſions did ſomething upon that Appeal; and this is a general 


ſtanding Rule; for after an Appeal is once lodged, a fabſequent 1 
Seſſions cannot proceed upon it as upon an original Appeal. 

Mr. Fazaterly cont': It is ſaid to be at the laſt Quarter-Seſ- 
ſions, which is certain enough, for it is relative, and ſnews when e {i 
that Seſſions was held; and there is no Occaſion to ſhew parti- 8 
cularly what was done upon that Appeal, for Proceedings at the 10 
Seſſions are not like Proceedings at this Court, when a Day is 0 
given to the Parties. For the Statute in this Caſe is general, and if 
the Party grieved is at Liberty to appeal at what Time he thinks il 
proper, and is not tied up to the next Quarter-Seſſions; and is ; fl 
like the Caſe where Motion is made in Arreſt of Judgment ; the ! 


Defendant is not reſtrained to any particular Time, but may 
come at any Time before Execution, and in that Caſe there is 
no Day given. ad Objection: It ought to be ſet forth ſpecially 
when the Seſſions was held, for the Statute confines them to par- 


ticular Times, and it might be held at a Time not preſcribed by 
tne 
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the Statute, and ſo all would be coram non judice; and ſo it was 


held in the Caſe of The King and Saunders. Vide this Objection 
anſwered ut ſupra. zd Objection: This is an Order to compel 
the Churchwardens to account, Cc. and it is not ſaid that they 
are Overſeers of the Poor: For as Churchwardens the Seſſions 
have no Juriſdiction over them. Suppoſing Poor Rates, and Mat- 
ters relating to Eccleſiaſtical Affairs, ſhould have been jumbled 
together in the ſame Order, that Order ſhould not ſurely be good; 
and it does not appear in this Caſe in what Capacity the Church- 


wardens are to act. Mr. Fazaherly.agreed, that Diſburſements of 


Churchwardens acting in a Spiritual Capacity, was not ſubject to 
the Juriſdiction of the Seſſions; but here it appears they are act- 
ing in another Capacity, as Overſeers of the Poor : For the Order 
is, that the Churchwardens and Overſeers of the Poor ſhall ac- 
count ſo and ſo. 4th Objection : It does not appear that this was 
a regular Seſſions. Anſwer : But the Court won't preſume it 
irregular, and nothing appears to the Court to induce them to 
judge it irregular, that is incumbent 'on them to ſhew. Every 
Thing ſhall be preſumed to be right till the contrary appears ; 
and in this Cafe the Court won't think it unneceſſary to ſet forth 
the preciſe Time when the original Seſſions was held, with In- 
tent only to ſee if by this Means they can make the Order bad. 
5th Objection : Seſſions have not an original Juriſdiction; and it 
does not appear that any Order was made in this Cafe before it 
came to the Seſſions. 

Anſwer : The Statute gives an Appeal to the Party grieved 
by an Act of the Churchwardens, Overſeers or Juſtices of 'the 
Peace, ſo that the Act of Parliament is purſued. It comes before 
the Seſſions by Appeal, and there was no Occaſion for the Ju- 
ſtices to make an Order if they ſign the Rate. It 1s ſufficient, 
Vide Carthew 58. The King and Martin, That Seſſions confirmed a 
Poor Rate, but did not ſet forth that it came to them by Ap- 
peal; and for this Reaſon it was quaſhed. 6th Objection, Said 
generally to account with the Overſeers, and does not mention 
them Pariſhioners by Name. Anſwer : It is the beſt way to 
name them generally; it is ſaid, to the preſent Churchwardens 
and Overſeers, and that is ſufficient. 7th Objection : The Seſ- 
ſions in this Caſe ought to have made a new Order, and not 
have ordered theſe ſeveral Sums to be ſtruck out of the old 
Rate. Anſwer: The Statute which gives the Seſſions a Juriſdic- 
tion in this Caſe, impowers them to proceed as they think fit. 
They are of Opinion that theſe Sums ought not to ſtand in the 
Rate, and therefore have ordered them to be ſtruck out. 

2 Court did not give any Opinion, but took Time to con- 
er. 


8 4 Patten 
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Patten v. Smith. Mich. 6 G. 2. 
. e of Treſpaſs upon the Caſe for executing a War- (200. 
rant directed to the Sheriff within the City and Liberty of Treſpaß. 
Weſtminſter to the Damage of the Plaintiff 100 J. The Plaintiff 
ſet forth in his Declaration a Grant from the Crown to the Dean 
and Chapter of Weſtminſter to execute all Writs, Proceſs, &c. in 
the ſame Manner as they uſed to be executed by the King and 
his Predeceſlors : He then goes on, and ſets forth a Grant from 
the Dean and Chapter to himſelf for Life, with the ſame Power 
of executing all Writs, &c. Virtute cujus inde poſſeſſionatus exiſlit 
and then ſhews, that contrary to this Grant the Defendant had 
executed a Warrant infra Libertatem prædict ad damnum, &c, 
To this the Defendant demurred ; and aſſigned for Error, that the 
Plaintiff had ſet forth a Grant for Life, Virtute cujus poſſeſſionat”, &c. 
Serjeant Hawkins argued for Defendant, That the Plaintiff ha- 
ving ſet forth in his Declaration a Grant for Life, the Virtute 
cujus poſſeſſimat' was ill; for that poſſeſſionat” was capable only to 
a Term for Years, and that wherever a Freehold was alledged, 
it was pleadable only by the Word Seiſitus, which is a Term of 
Art, and therefore cannot be ſupplied by any other Word ; and 
for this he cited Lill. 1, 324. 1 Inft. 200. b. 201. a. Every 
Man's Deed muſt be taken moſt ſtrongly againſt himſelf; and 
therefore when he ſets forth a Grant for Life, and then goes on 
and ſays Virtute cujus poſſeſionat', it muſt be taken there was a 
Defect in the Grant, and that he was poſſeſt only of a Chattel. 
He likewiſe further objected, that the Declaration was too ge- 
neral, for it 1s not ſaid what Proceſs it was the Defendant had 
executed: It is only generally alledged that the Defendant exe- 
cated a Warrant directed to the Sheriff ; and perhaps it might be 
ſach a Writ as might be executed within this Liberty by a She- 
riff's Officer; for Writs of Waſte, Diſſeiſin, c. are not in- 
cluded within the Juriſdiction of the Dean and Chapter. All 
Pleadings ought to be certain, and therefore this general way of 
declaring is not good. He further objected that the Declaration 
Was ill; for that it ſets forth a Grant to execute all Writs fra 
Ciuitatem Meſtmonaſter'; and then alledges that the Defendant had 
executed a Writ infra Libertatem prædict', whereas the Word 
Libertatem was not uſed before in any Part of the Declaration ; 
and cited 1 Vent. 402, 406. where it is ſaid by Hale Chief Ju- 
ſtice, that Liberties are pernicious to the common Juſtice of the 
Kingdom. It was likewiſe held in C. B. in the latter Part of 
Queen 4nne's Reign, inter Wanntsferd and Ford, which was upon 
a Plea in Abatement, where it was alledged that the Party lived 
infra Libertatem; and it was held that a Liberty was an uncer- 
tain Place, and not ſufficient. 
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(. 201. } 
Information 
for a Libel. 


Mr. Wynne cont': Virtute cujus poſſeſſionat” is ſufficient, and is 
of the ſame. Force and Effect in Parlance as the Word Ser/irus, 
and may be uſed as well to expreſs a Freehold as a Term for 
Years. 1 In}t. 17, 153. And my Lord Coke ſays, a Diſſeiſin is 
a putting out of Poſfeſſion. Virtute cujus, &c. is not traverſable, 
and at the moſt is but an Impropriety : But ſuppofing there was 
a Difference, yet as the Defendant is a Wrong-doer, it is not fo 
material as to overturn the Declaration. This Action is of the 
fame Nature as an Action of Treſpaſs, and therefore good upon 
the Poſſeſſion only, and that the Words ſufficiently prove. Carth. 
85. But it is farther objected, that it does not appear what Sort of 
Warrant it was that was executed: And it is impoſſible it ſhould, 
for that remains with the Sheriff; and had the Plaintiff alledged 
no more than the Receipt and Aſportavit, Arreſtavit, it had 
been ſufficient : For it is not material to ſhew what ſort of Pro- 
ceſs he entred by; it is laid in the Declaration that the Dean and 
Chapter had a Grant to execute all the King's Writs, &c. and that 
this | iberty was granted to him for Life, As to the laſt Objec- 
tion, which is taken to the Word Libertatem, &c. he is ſtiled 
Balliuus Libertatis, and it is well known that the City and 
Liberty of Weſtminſter are ſynonymous Terms, and ſo they are 
promiſcuoufly uſed in 17 Eig. But as to theſe two laſt Objec- 
tions, he ſaid they were not aſſigned for error; they extend to 
Matter of Form only, and therefore by the expreſs Word of the 
Statute, ought to have been ſpecially aſſigned. 

Page Juſtice : Poſſeſſion only is ſufficient to maintain this Ac- 
tion; it is brought for a Tort, and the Defendant is a Wrong- 
doer. In Actions for ſtopping up Lights, it is always ſaid uod 
cum poſſeſſionatus fruit; and that is ſufficient. The other two Ob- 


jections extend to the Form only, and therefore ſhould have been 


ſpecially aſſigned. Judgment for the Plaintiff, nf, abſente Ray- 
mond C. J. Note, Bracton calls a Freehold in Law, Civilem & 
Naturalem polſeſſionem, ſeu Seiſfinam. 1 Inſt. 266. 6. Bracton l. 4. 


Fo. 206, 236. Note alſo, that the Plaintiff in his Declaration 


did not ſet forth a Grant from the Crown to the Dean and Chap- 
ter, but alledged a Seiſin in Fee in the Dean and Chapter. And 
afterwards in the fame Term the Judgment was made abſolute. 


The King and Jenour. 


N Information was moved for upon a Libel publiſhed by 
way of Advertiſement in a publick Paper called the Daily 
Advertiſer, and the Libel complained of was to this Effect, v2. 
That James Haywood fold Wines by Retail very cheap, and at 
reaſonable Rates; and that Mr. Haywood hath an excellent Salve 

for the Cure.of Womens Breaſts, Price one Shilling. 
Mr. 
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Mr. Reeves and Mr. Filmore to oppoſe the Information: A 
Libel is an infamous Paper made publick, aſperſing the Credit of 
the Perſon libelled, or defaming the Character of one deceaſed 
in ſuch Terms as may be prejudicial to the one in his Buſineſs, 
or ſo provocative as to tend to a Breach of the Peace, or elſe by 
reflecting upon the other ſo as to make his Character infamous. 
But ſuppoſing the Defendant to be the Publiſher of what is here 
alledged againſt him, there is nothing libellous upon the Face of 
it. To ſay a Man ſells Wine by Retail is no Reflection, or to 
ſay a Man hath an excellent Salve, can no ways traduce his Cha- 
rader: He may have ſuch a Salve, and may diſpoſe of it chari- 
tably. The Court won't grant Informations of this Nature, un- 
leſs ſomething ſcandalous and infamous appears upon the Face 
of it. In Actions of Aſſault and Battery the Court won't grant 
Informations, unleſs ſomething flagrant and particular hath been 
done by the Party; as drawing of Swords, Cc. So in Libels, 
for every trifling Reflection an Information won't go. If the 
Profecutor has ſuſtained any Injury, he may take his Remedy in 
the ordinary Courſe of Proceedings : He may have his Action for 
the particular Injury, or may bring an Indictment upon the libel- 
lous Matter. But it does not appear by the Affidavit that the 
Defendant was the Publiſher ; it is only ſaid that his Son ac- 
knowledged the Receipt of the Advertiſement, and read it to his 
Father; but not one Word of his publiſhing the Paper where his 
Advertiſement 1s inſerted. 

Serjeant Urling and Mr. Fazakerly cont' : The Matter is of 
itſelf libellous; the Plaintiff is a great Wine Merchant, and to 
ſay that he ſells by Retail, by Quarts and Pints, is reflecting and 
leſſening his Credit; to call a Shoemaker a Cobler is libellous. 
Vent. 

Cur': If the Party hath ſuſtained any Injury, he may have his 
Remedy either by Action or Indictment. Libels are not to be 
encouraged ; but to ſay that a Merchant ſells Wine by Retail is 
no Reflection: The greateſt Merchants have done the ſame, 
and great Fortunes have been acquired that way ; and ſo the In- 
formation was denied, 


The King and Inhabitants of Wool- 
aſton. 


M Wirley Birch moved to quaſh ſeveral Orders of Juſtices  ( 202.) 


of the Peace for Maintenance of the Poor : His firſt Ob- 2 of Jo- 


jection was, that it did not appear to be under Hand and Seal, 
which is neceſſary, being a judicial Act. 24dly, It doth not ap- 
pear to be made upon Oath. 3dly, It doth not appear to be my 
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by Juſtices living within the Pariſh. 4thly, The Facts are not 
ſet out in the Order. Note, The Motion was to quaſh an Order 
of Seſſions made in Confirmation of theſe Orders. If the ori- 
ginal Orders are bad, conſequently the Orders of Seffions muſt 
be ſo. Salk. 482. | 

Mr. Parker to ſhew Cauſe why the Order ſhould not be 
quaſhed, and in Anſwer to the firſt Objection, he ſaid, That 
though in the Concluſion of the Order it does not appear to be 
under the Hands and Seals of the Juſtices, yet in the Beginning 
it is ſet forth and begins thus, dig. We whoſe Hands and Seals 
are hereunto ſubſcribed ; which is a plain Anſwer to the firſt 
Objection. As to the ſecond, That it does not appear to have 
been made upon Oath, or that the Overſeers were ſummoned as 
required by 9 G. 1. c. 7. there nothing appears to the contrary ; 
and the Court will not intend them to proceed extrajudicially. - 
Vide Carth. 366. A Perſon was removed by Order of Juſtices, 
and Objection being taken to the Order, as it did not appear that | 
he was removable, and perhaps he might have rented a Tene- 
ment of 10 J. per Ann. But the Objection was over-ruled, and 
ſaid, that the Court would not intend it. As to the third Ob- 
jection, that it is not ſaid to be made by Juſtices within the 
Pariſh, nor is it averred that there were no Juſtices within the 
Pariſh, he anſwered, That it was not neceſſary to alledge any 
ſuch Matter upon the Order; and that if there were Juſtices re- 
fident within the Pariſh, it was proper to be ſhewn on the other 
Side; and cited Hob. 78. St. John and St. John, Action upon 
the Stat. 23 H. 6. c. 10. for not returning a Burgeſs, where the 
Words of the Statute are, that the Sheriff ſhall ſend his Precept 
to the Mayor, and if there be no Mayor, then to the Bailiff. 
The Plaintiff declared that the Sheriff had made his Precept to 
the Bailiff, without averring that there was a Mayor; and this 
was moved in Arreſt of Judgment; but the Court was clearly of 
Opinion that it was good, for we ſhall not intend that there is a 
Mayor, except it be ſhewn, and that ſhould come properly on 
the other Side. So in the preſent Caſe, if this Order was made 
by Juſtices out of the Pariſh, and at the ſame Time there were 
Juſtices reſident within the Pariſh, this would have been a proper 
Objection upon the Appeal, and the Party ſhould have ſhewn 
this Matter at the Seſſions. As to the Objection, that the Over- 
ſeers were not ſummoned, it 1s not neceſſary : This ſhould ap- 
pear upon the Orders; and cited the Caſe of The King and 
Venables, Trin. 11 G. 1. Indictment to ſuppreſs an Alehouſe ; 
and it was objected, that it did not appear the Defendant was 
ſummoned ; but held that the Court would not intend the con- 
trary : So was the Caſe of The King and Holland, which was an 
Order of Baſtardy, 5 G. 2. But note, in the Caſe of The King 
and Clegg, 7 G. 1. Vide Mod. Rep. Order of Baſtardy was quaſh- 


ed, becauſe not ſet forth that the Party was duly ſummoned, 
55 | | Mr. 
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Mr. Fazakerly and Mr. Wirley Birch cont': The Objection 
that this Order does not appear to have been made upon Oath, 
is very ſtrong ; for the expreſs Words of the A& of Parliament, 
9 G. 1. c. 7. are, That no Juſtice of Peace ſhall order Relief to 
any poor Perſon until Oath be made before him, &c. There is 
a great Difference where a Judge has Power to determine inde- 
finitely, and where only under particular Circumſtances ; for 
when the Statute gives him a Power to a& indefinitely, he is a 
proper Judge what Evidence is neceſſary to ſupport the Fact; 
but when his Power is limited under particular Reſtrictions, as 
to be upon Oath, Cc. he muſt confine himſelf within theſe Re- 
ſtrictions, and mult follow the expreſs Words of the Statute ; 
and he muſt appear to have done ſo upon the Face of the Order; 
as in Cartb. 305. Order of two Juſtices for Removal of a poor 
Perſon; and the Order recited, that upon Complaint made con- 
cerning the poor Perſon, Gc. they had ſo ordered, &c. And it 
did not appear by the Order who it was that made that Com- 
plaint ; and becauſe the 13 & 14 Car. 2. c. 12. ſays, it muſt be 
upon Complaint of the Churchwardens and Overſeers of the 
Poor, therefore it is abſolutely neceſſary in the Body of the Order 
to ſhew that it was done upon the Complaint of the Church- 
wardens, &c. for otherwiſe the Juſtices have no Authority to 
make it. This comes exactly up to the preſent Caſe : The Sta- 
tute requires that the Order be made upon Oath, or otherwiſe 
the Juſtices have no Juriſdiction. It has been often laid down 
as a Rule of this Court, that nothing ſhall be preſumed in Sup- 
port of an Order; in this Caſe the Court muſt preſume every 
Thing to ſupport the Order, that it was made upon Oath, that 
the Overſeers were regularly ſummoned, and that there was no 
Juſtice reſiding within the Parith ; tor unleſs theſe Facts are pre- 
ſumed, the Order cannot ſtand. Vide the Statute, which ex- 
preſly provides that no Juſtice of Peace ſhall order Relief to any 
poor Perſon, until Oath be made unto him of ſome Matter 
which he ſhall judge a reafonable Cauſe of giving ſuch Relief, 
and until ſuch Juſtice has ſummoned two of the Overſeers of 
the Poor to ſhew Cauſe why ſuch Relief ſhould not be given. 
Vide Carth. 58. The King and Martin: The Seſſions confirmed 
a Poors Rate, but did not ſet forth that it came before them 
upon Appeal; and for this Reaſon the Order was quaſhed, for 
the Seſſions have not an original Juriſdiction. 

Mr. Fazakerly took another Objection, That it did not appear 
the Perſon relieved had gained a Settlement; for it is only ſaid 
for the Relief of a Pauper within the Pariſh: But the Court 
over-ruled this Objed ion, for though perhaps it might not be 
good in the Caſe of a Settlement, yet it is well enough in this 
Caſe. Mr. Fazakerly then objected to the Merits of the Order, 
that the Juſtices had no Juriſdiction to order a groſs Sum to 
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be paid to a third Perſon for the Relief of a — and hed 
the Caſe of The King and the Inhabitants of Benſham, 7th of the 
late Queen, where it was ſo adjudged ; and the Caſe of The King 
and the Inhabitants of Wrolbury, Til 6 G. 2. And upon this Ob- 
jection the Court was of Opinion that the Order ſhould be quaſh- 
ed, but gave no Opinion as to the three firſt Objections. 

Mr. Parker then objected, that this Order was not properly 
before the Court; and took Exception to the Certzorari, becauſe 
it varied from the Order ; for the Order was that the Overſeers 
ſhould pay 5/. to Mr. Simon Barker for curing a Pauper ; and in 
the Certiorari it was ordered to pay 51. to Mr. Simon Baker, 
without the (7), Surgeon ; and for this Reaſon the Certiorari 
was quaſhed. 


5 Gore v. Gore, with all the Argu- 
e 9: ments of Counſel. 


(20z3,) H HE Caſe was ſent out of Chancery for the Opinion of the 
Deviſe. Judges of this Court, and the Caſe in Effect was this: 
William Gore being ſeiſed of divers Manors and other Tenements 
in Fee, deviſed them to Truſtees for the Term of 500 Years, 
with a Power to cut down Wood, or ſell any Part of his Eſtate, 
in order to raiſe Money for the Payment of his Debts, and alſo 
to raiſe ſeveral other Sums which he had deviſed to his younger 
Children for their Portions, with Remainder in Tail to the firſt 
and every other Son of Thomas his eldeſt Son to be begotten, and 
upon Failure of ſuch Iſſue, then the Remainder to his Son Ed- 
ward in Tail Male, Remainder to his Son Milliam in Tail, Re- 
mainder to his own right Heirs, He likewiſe deviſed an An- 
nuity of 50 J. per Ann. to Thomas his eldeſt Son, and then takes 
Notice of the Reaſon why he made no greater Proviſion for him, 
U1Z, becauſe he was a Spendthrift, and his Father had already 
expended and paid confiderable Sums upon his Account. There 
was likewiſe a particular Direction, that if his Eſtate ſhould af- 
terwards come to Edward or M. illiam, that then the Money de- 
viſed to be raiſed for their Portions, ſhould not be raiſed. Upon 
the Conſtruction of this Will, there aroſe two Queſtions ; 1/f, 
Whether the Limitation to the firſt Son of Thomas (he having 
no Iflue at that Time) was a good Limitation. And 2dly, If it 
was a good Limitation, in whom was the Freehold after the 
Teſtator's Death veſted during the Contingency. 
Mr. Bootle as to the firſt Point argued, That the Deviſe to 
the firſt and every other Son of Thomas (he having no Iſſue then 
nor at the Time of the Teſtator's Death) was void. If it can 
take Effect at all, it muſt be either by way of a contingent 
Remainder, 
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Remainder or an executory Deviſe: The firſt it cannot be, - be- 
cauſe no Freehold to ſupport it; for whenever the Inheritance. is 
granted upon a Contingency, the Limitation is void, unleſs there 
be a Freehold to ſupport the Contingency; neither can it operate 
by Way of executory Deviſe, becauſe the Contingency cannot 
ariſe within the Time preſcribed by Law. It is poſſible indeed 
that Thomas might have a Son within forty Weeks after the Teſ- 
tator's Death, yet that is a Poſſibility only, and ſuch Son could 
not take it until after the Deterinination of the 500 Years Term. 
Executory Deviſes are not of long Eſtabliſhment by Common 
Law, and the Judges have always held the Time limited for the 
Contingency to ariſe in, was not to be extended. 30 Eliz. It 
was determined that executory Deviſes muſt ariſe within the 
Compaſs of one or two Lives at the furtheſt; and though it 
hath been limited to ariſe after the Determination of ſeveral 
Lives, yet thoſe Lives were all exiſting at the ſame Time, and 
ſo is all one as if limited but to one Life. In James the Firſt's 
Reign, the Judges thought it Time to limit the Bounds of ſuch De- 
viſes, Cro. Jac. 459. Palmer 253. 2 Jones 15. 1 Roll. Abr. 613. 
Where the Judges ſaid they would not permit an executory De- 
vite to exceed the Deviſe in Matt. Manning's Caſe, for the In- 
conveniency which they had perceived by it. In the 13 Car. 2. 
Lord Bridgman Ch. J. ſaid, if Matt. Manning's Caſe was to 
be adjudged again, he queſtioned not but the Judgment would 
be otherwiſe, but they would not extend their Reſolutions fur- 
ther or more favourably to ſuch Deviſes. 1 Sid. 37. And ſo it 
was held in 3 Keb. 127, 178. the Caſe of Carpenter and Smith, 
which was a ſpringing Uſe but falls within the ſame Rule, and 
there it is held, that the furtheſt ſuch Deviſes are to be carried, 
is within the Compaſs of one or two Lives in being. Paſcb. 
11 V. 3. the Caſe of Scattergood and Edge, 1 Salk. 229. It was 
held that a Deviſe to the firſt Son of A. (A.) having none at that 
Time was void, and in that Caſe Treby Ch. J. ſaid, that an exe- 
cutory Deviſe to ariſe within the Compaſs of a Life or Lives was 
good, becauſe the Candles are all lighted at once, but they were 
not to be carried one Step further by his Conſent ; becauſe theſe 
Limitations make Eſtates unalienable, every Deviſe being a Per- 
petuity as far as it goes (that is) an Eſtate unalienable though 
all. Mankind were to join in the Conveyance. A Limitation to 
the Heirs of a Man may be good by Way of executory Deviſe, 
becauſe it takes Effect immediately after the Death of the An- 
ceſtor ; but where the Deviſe is to the firſt Son of Thomas, and 
he has no Son at the Time of the Teſtator's Death, the Li- 
mitation is void; ſo that it plainly appears by the Reſolutions 
abovementioned, that the judges have always been diſpoſed to 
narrow the Bounds of theſe Deviſes as far as was conſiſtent with 
Determinations of former Caſes. Taking it therefore on the 
ime 
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Time in which executory Deviſes muſt ariſe is ſettled, and that 
ſuch a Deviſe muſt ariſe within the Compaſs of a Life or Lives in 
being, it will be neceſſary to conſider how the Deviſe in the pre- 
ſent Caſe agrees with this Principle of Law. William Gore de- 
viſes his Eſtate for 500 Years, and after the Determination of 
that Eſtate, to the firſt Son of Thomas Gore in Tail, Remainders 
over to his Son E. and V. ſucceſſively ; Thomas had no Son at the 
Time of William's Death, and perhaps might have none during 
his own Life, and though he might have a Son within 40 Weeks 
after his Death, yet ſuch a Deviſe is not good according to the 
Principles which hath been before inſiſted upon, for it does not 
take Effect within the Compaſs of a Life. It may be objected 
that here is no Danger of a Perpetuity, becauſe the furtheſt it can 
be extended is no more than 40 Weeks after the Death of Thomas ; 
but by the ſame Reaſon that it may be extended 40 Weeks it may 
be extended as many Years. Suppoſing in the Caſe of a ſpring- 
ing Uſe or a contingent Remainder, and either of them ſhould 
ariſe within a Year after the Time limited by Law ; would the 
Eſtates which were before united and conſolidated open again to 
let in the Contingency ? They certainly would not: By the ſame 
Parity of Reaſon, an executory Deviſe ſhall not; for the Incon- 
veniencies that would be introduced by ſuch a Conſtruction are 
the ſame in both Caſes. This Caſe is the ſame or rather ſtronger 
than the Caſe in Salt. for there the Deviſe to Truſtees was only 
for the Term of eleven Years, whereas this is for 500 Years. He 
alſo ſaid that the Words Procreatis vel Procreandis made no Diffe- 
rence, for they may be both mutually extended to Iſſue begotten 
or to be begotten ; but what makes this Caſe the ſtronger is, that 
the Deviſe is not to take Effect till after the Determination of 500 
Vears: And though there are Truſts annext to this Term, yet 
that makes no Difference; for now we are in a Court of Law, 
and muſt conſider it in a legal Senſe, and the Law takes no No- 
tice of Truſts, It muſt therefore be taken as an abſolute Term, 
and ſhould the Truſtees declare upon it, they muſt plead it as 
ſuch, as in Caſe of a Mortgage, which is no more than a Pledge 
of Lands for the Security of Money, yet it is always pleaded as 
an abſolute Conveyance, In the Caſe of Scatter good and Edge, 
Treby Ch. J. held, that an executory Deviſe depending upon a 
Term, and to ariſe within a reaſonable Time was good, and that 
20 nay 30 Years had been held a reaſonable Time; but this hath 
never been carried beyond the Term of one Life. The Antece- 
dent Term. in this Cafe, and which muſt determine before the 
Limitation can take Effect is 500 Years; and this Difference was 
before taken in 1720 in this Court, and the Judges then held that 
an executory Deviſe, which could not take Effect 'till after the 
Expiration of ſo long a Term, was void, and gave Judgment ac- 
cordingly. If the Deviſe in this Caſe be good, it muſt neceſſarily 
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mas be good, it muſt be by Way of executory Deviſe, and then 
it conſequentially follows, that the Limitation to E. & V. which 
depend thereupon muſt be by Way of executory Deviſe likewiſe, 
and ſo are not to be defeated by a Recovery or otherwiſe. As tb 
the ſecond Queſtion he ſaid, ſhould the Deviſe to the firſt Son of 
Thomas be admitted to be good by Way of executory Deviſe, he 
could not conceive what would become of the Freehold after 
the Death of the Teſtator, and before Thomas had Iſſue born; 
but if the Deviſe to the firſt Son of Thomas be void, the Remairi- 
der is executed in E. and the Freehold veſted in him eo inſtanti 


the Teſtator dies. 1 Rep. 154. 7 Ed. 3. Fo. 19. A. ſeiſed of 


Lands in fee, conveys them to B. for Life, Remainder to his 


Iſſue in tail, Remainder to the Feoffor for Life, Remainder to C. 


for Life; the Remainder to the Feoffor is void, and the Eftate 
in C. takes Effect upon Determination of Eſtate Tail. 
Serjeant Chappell contra: The Deviſe to firſt Son of Thomas 
is a good Deviſe either by way of contingent Remainder, or as an 
executory Deviſe. As to the Firſt, he ſaid Thomas took an 
Eſtate for Life by Implication, which was ſufficient to ſupport 
a contingent Remainder. Cro. Elix. 744. Sherlow and Ber 
In Wills the Intent of the Teſtator is to be confidered, and 
therefore the Deviſe of Lands equally to be divided makes a 
Tenancy in common. Poph. 188. In this Caſe the Teſtator 
takes Notice that Thomas was unmarried, and therefore when he 
Deviſes his Lands to the firſt Son of Thomas, it muſt be his In- 
tention that the Frechold ſhall deſcend *till ſuch Iflue be born. 
1 Inſt. 42. How muſt the Eſtate go 'till a Son be born? It 
cannot go to E. or M. becauſe it appears to be the Intent of the 
Deviſor, that neither of them ſhould take 'till the Death of To- 
mas without Iſſue Male: It muſt therefore neceſſarily go to the Heir 
at Law in the Interim, and this ex favore Legis, for the Reſpe& 
the Law always pays to the next Heir: But ſhould the Court 
be of Opinion, that this cannot riſe as a contingent Remainder, yet 
it will ariſe by Way of executory Deviſe. A Deviſe to the firſt 
Son of J. S. per verba de praſenti, and J. S. hath no Iſſue 
at that Time, is void, but here the Deviſe is in futuro, to the 
firſt Son to be begotten, Vid. 1 Salk. 230. With regard to a Con- 
tingency, there is a Difference when the Fee is given over, and 
where it remains in the Deviſor till the Contingency happens. 
The Deviſe in this Caſe is to the firſt Son of Thomas, who had no 
Iflue at that Time, ſo that the Freehold muſt in Conſequence re- 
main in the Interim in the Deviſor and his Heirs. 1 Roll. Abr. 


612. Cro. Tac. 394. 1 Roll. Rep. 318. A Deviſe to an 


Infant in Yentre ſa Mere is good by Way of executory De- 
viſe, and the Land ſhall go to the Heir in the Interim. 
Sid. 253. 2 Mod. 292, 1 Roll. Abr. 60g, Noy 43. Salk. 230. 
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wann 83, It is laid down as a Rule, that an executory Deviſe 


muſt ariſe within one or two Lives in Hh; the Caſe falls within 
the Rule, for here the Contingency muſt happen in the Life- 
time of Thomas, or immediately after his Deceaſe : But it is ob- 
jected, here is a Term antecedent to the Deviſe which is for 500 
Years, and muſt determine before the executory Deviſe can take 
Effect: But a Term of Years is not of any Conſideration in Law, 
no more than a Charge attending the Inheritance. Salk. 254. 
And as ſoon as a Son is born to Thomas, the executory Devile is 
veſted and the Contingency gone. ' | 
Mr. Bootle by Way of Reply. By the Deviſe Thomas was to 
have an Annuity of 50/. per Annum, and no more, for the. Teſ- 
tator takes Notice of him, that he was a Spendthrift, and ſhould 
have nothing to do with the Eſtate, ſo that it is impoſſible The- 
mas ſhould take a Freehold by Implication ; where is the Free- 
hold to be veſted then ? It is inſiſted upon that the Freehold by 
Implication of Law is veſted in the eldeſt Son : Had this.Con- 
ſtruction prevailed, the Limitation in Sa/Z, could never have been 
diſputed. It is further inſiſted upon, that it was the Intent of the 
Deviſor, that E. and A. ſhould not take till after the Deceaſe of 
Thomas without Iſſue Male, In Conſtruction of Wills the In- 
tention of the Teſtator ſhall prevail, ſo long as that Intention is 
conſonant and agreeable to the Rules of Law, but where it is re- 
N and inconſiſtent with the Rules of Law it is to be rejected, 
and in this Caſe, whatever the Intention of the Teſtator was, 
ſince the Limitations of the executory Deviſe had exceeded the 
Bounds preſcribed by Law, it is bad. As to the Caſes cited by 
Mr. Serjeant, he ſaid the Caſe of Cotton and Heath in Rollis Abr. 
was not reported by the Judges to whom the Caſe was referred, 
which much leflens its Authority. The executory Deviſe in 
Raym. 82. was to ariſe within the Term of 15 Years, which 
does not come up to the preſent Queſtion, A Deviſe to an In- 
fant in Yentre ſa Mere muſt happen within the Compals of a Life, 
and fo falls within the Rule, that executory Deviſes muſt ariſe 
within the Compaſs of a Life or Lives in being or not at all. 
But it is faid there is no Neceſſity to extend the Time of To- 
mas having a Son to the Time of his Death, for it is probable 
he might have Iſſue Male in his Life-time: This is a Poſſibility 
only, 2 he may not have a Son 'till 40 Weeks after his Death, 
and the Law goes upon Certainties, and will not wait ſuch an 
Expectancy as the dying without Iſſue. As to Bak's Caſe, Salk. 
254. the Remainder was executed and therefore the Wife was 
intitled to Dower. It is ſaid there is no Danger of a Perpetuity 
in this Caſe, for when the Contingency happens the Eſtates are 
all veſted ; but how are they veſted by Way of executory Deviſe? 
For the ſubſequent Premiſes depend upon the executory Deviſe, 
which cannot be barred by Recovery, &c. and fo creates a Per- 


- petuity. 
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Raymond C. J. There are two Ways to make this Deviſe 
good; by way of a contingent Remainder ; or an executory De- 
viſe. The firſt it cannot be, becauſe no Freeliold to ſupport it. 
Thomas is cut off by Will, ſo no Eſtate by way of Implication 
can ariſe to him. The only Queſtion is, whether this is good by 
way of executory Deviſe; and this depends upon Conſtruction of 
what Time the Law allows for ſuch Deviſes to ariſe in. It does 5 
not appear that any certain Time has hitherto been ſettled. A 
Life or Lives in being hath been held a competent Time ; but 
whether it may not be carried further is not ſo clearly ſettled; It 
has been argued, that the Contingency in this Caſe cannot veſt 
till after Determination of 500 Years; but the Contingency does 
not depend upon the Expiration of the Term; for Eo inſtanti the 
Contingency ariſes the Eſtate is veſted, The Caſes cited do not 
come up to this Caſe, the chief one relied on is the Caſe of 
Scattergood and Edge. Treby C. J. was of Opinion, that the 
Time of limiting executory Deviſes was to be carried no further : 

But in that Caſe there is Contrariety of Opinions, 'and that Caſe 

was not determined upon this Point: But the Limitation there 

was conſidered as an immediate Deviſe ; and when a Writof Error 

was brought in B. R. upon that Judgment, Holt C. J. was of 

Opinion, that the Time in which an executory Deviſe was to 

Ariſe, was not then ſettled. And Note, this preſent Cafe was de- 

termined in B. R. and adjudged that the Devile to the firſt Son of 

Thomas to be begotten, he having no Iſſue at that Time, was 

void: But Raymond C. J. ſaid, that he was not ſatisfied with that : 
Determination. (Vide 1 Salk. 226. Goodrrght and Corniſh.) And Ae eee 7 
therefore in Hillary Term 6 G. 2. it was again argued by Peer . = 
Williams for the Plaintiff, and Mr. Fazakerly for Defendant.” 4: 
And Mr. Peer Williams ſaid, that this Deviſe was not void in 47 44 . 
its Creation, becauſe by Poſſibility Thomas Gore might have had a 74 < 4 75 1 
Son before the Death of the Teſtator; and tho' it is no abſolute See _— 2. N 
Will during the Life of the Teſtator, yet to many Purpoſes it is 5 8 
a good Will, and ſhall take Effect from the Time of its Execu--— 
tion, as in 1 Salk, 237. the Caſe of Bunter and Coke, A Deviſe 

of Lands is not good if the Teſtator had nothing in them at the 

Time of making the Will; and tho' he ſhould afterwards pur- 

chaſe Lands, yet they would not paſs by the Deviſe. The Li- 

mitation over to the firſt Son of Thomas might have been good 

when the Will was made, and he might have taken by way of 
Remainder notwithſtanding the Term ; for had a Son been born 

in the Lifetime of the Teſtator, it might then have veſted as a 
Remainder. This was poſſible at the Time of making the Will; 

and it is held in 2 Saund. 388. that where a Limitation over by 

Will may operate as a contingent Remainder, it ſhall never ope- 

rate by way of executory Deviſe. In the preſent Caſe it might 


have operated as a contingent Remainder, Erga, &c. But it is 
; objected, 
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objected, that this being a Deviſe for Years only, it cannot ope- - 
rate as a contingent Remainder becauſe no Freehold to ſupport it; 
neither can it take Effect as an executory Deviſe, becauſe it is a 
Limitation by Words in preſent: and not in futuro: The Words 


— — 


indeed are to the firſt Son of Thomas to be begotten, but that 


makes no Difference, for the Words procreatis & f rocreandis are 
of the ſame Effect, and ſo it is expreſly held by my Lord Co/e in 
his 1 If. 20. 6. And as this is the natural Conſtruction that 


has always been put upon thoſe Words in a Deed, ſo they have 
been equally adjudged to carry the fame Conſtruction in a Will. 
2 Vern. 545. the Caſe of Cook and Cook, Suppoling in the pre- 


ſent Caſe where the Deviſe is to the firſt Son. to be begotten, 


Thomas had then had a Son born, this Son ſhould have taken, 
and ſo he ſhould altho* Thomas ſhould have another Son born af- 
terwards. And ſo is the Caſe in Yern.: The Words are uſed 
promiſcuouſly, as it would be now dangerous to put another 


Conſtruction upon them. He further urged, that this Limitation 
over could not take Effect as an executory Deviſe, becauſe it 


could not ariſe within the Time ſettled by Law for that Purpoſe; 
for it is not to commence till after the Determination of the - 500 
Years Term; and tho' it has been held good when the Limita- 
tion over was to ariſe after the Determination of a Term for 10, 


20, or 30 Years, yet that ſeems tacitly to exclude Limitations 
. over where the Term is for a far greater Number of Years, as in 
this Caſe. There are two Reaſons why this Deviſe to the firſt 


Son of . Thomas is void; firſt, becauſe there is no Freehold to 
ſupport it, therefore it cannot be good as a Remainder ; and ſe- 
condly, it cannot operate by way of executory Deviſe, becauſe it 


is expreſly limited by way of Remainder. He ſaid he would not 


trouble the Court with explaining the Nature of executory De- 
viſes, and the Time preſcribed by Law for their Commencement, 
but the preſcribed Time in which they are to ariſe has been ſuffi- 
ciently ſettled ; and it has been ſaid by Judges that they were 
ſorry they had gone ſo far. In the Caſe of Scattergeod and Edge, 
it was ſaid by Treby C. J. that they would not carry them one 


Inch further: But faid Mr. Bootle had ſpoken ſo fully to this 


Point, that he would not trouble the Court with any further 
Repetition. The chief Point that he inſiſted upon was, that 
this Limitation over to the firſt Son of Thomas could not veſt, till 


the Term for 500 Years was ſpent: For in the firſt Place the 
Deviſe is to Truſtees for 500 Years, and after Expiration of that 


Term, then the Remainder over, ſo that the Term muſt expire 
before the Remainder can veſt. If a Court of Law will take 


any Notice of theſe Truſts in Equity, it muſt at the ſame Time 
be conſidered that the Truſt may laſt as long as the Term; for 
the Truſtees in this Caſe are not only to pay Annuities for Life, 


but they are likewiſe to raiſe Money for younger Childrens Por- 
tions, 
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tions, and this Proviſion is not to take Effect till after Thomas's 
Death, fo that theſe Portions may not have been raiſed as yet, 
and perhaps may not theſe many Years. In the Caſe therefore 
of a Truſt of a Term which muſt continue ſo long as this; a 
Court of Law will not take Notice of it as a Truſt, but will con- 
fider it as an abſolute Term, and therefore the Limitation over 
cannot ariſe till after the Determination of the Term. Conſider 
the Nature of an executory Deviſe, which he faid muſt be con- 
ſidered as an original Deviſe, and when it is not limited to ariſe 
by way of Remainder, and in effect cannot ariſe as a Remainder, 
it is properly called an executory Deviſe. Suppoſing the Teſtator 
had deviſed to A. for 500 Years, and after to the firſt and every 
other Son of Thomas Gore, he having no Iſſue Male living at the 
Time of the Deviſe, it is certain no legal Eſtate could have veſted 


at that Time; for if any Eſtate could have veſted, it muſt have 


been by way of Remainder : For ſuppoſing Thomas to have had 
a Son, the Eſtate muſt have been then veſted in the Son as a 
Remainder, and when by Poſſibility the Eſtate may veſt as a Re- 
mainder, it can never afterwards take effe& by way of executory 
Deviſe. But in this Caſe it is impoſſible the Remainder could 
have veſted before the Expiration of the Term; for till that 
Time the Deviſee had no Intereſt that was aſſignable, as he muſt 
have had provided the Remainder was veſted. A Deviſe is made 
of a Term to A. for Life, Remainder to B. B. has only a Poſ- 
ſibility which is not aſſignable in Law, nor even in Equity where 
the Limitation 1s voluntary. Every executory Deviſe 1s to be 
taken as an original Deviſe in it's ſelf, and independent of any 
preceding Term, and muſt be conſidered as if no Term had been 
-limited. To draw the Rule then to the preſent Caſe, ſuppoſing 
the Limitation had been to the firſt Son of Thomas to commence 
at a future Day, the Son takes nothing in the Interim, as in Lutz. 
798. Ifa Man deviſes Lands to A. fix Months after his Death, the 
Lands ſhall deſcend in the mean Time, and therefore nothing veſts 
in the Deviſee 'till the Time appointed. Where the Limitation 
is to ariſe at the End of ſix Months, or fix Years, it is the ſame 
Thing; for during that Time nothing veſts in the Deviſee, and 
conſequently he has nothing in him to grant or aſſign over, and 
cited C. E. 678. (ſed Qu. how applicable). The only Que- 
ſtion that remains is, how long the Law allows for an executory 
Deviſe to ariſe in; and this Point ſeems well ſettled in the Caſe of 
Scattergood and Edge, where it is ſaid, that an executory Deviſe 
to ariſe after the Expiration of a Term for 20 or 30 Years may 
be a good Limitation, which implies that where the Deviſe is to 


ariſe after the Determination of a longer Term it is then void, 
tho' the Deviſe be to Perſons in Efſe, a fortiori muſt be void 


where the Limitation is to Perſons not 27 eſſe. Suppoſing the 
Deviſe to the firſt Son of Thomas had been of different Lands, as 
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if a Man is ſeiſed of two Manors, viz. of Dale and of Sale, 
and deviſes the Manor of Dale to Truſtees for 500 Years, and 
that upon and after the Determination of that Term, then the 
Manor of S. ſhall go to A. This ſurely could not be good by 
way of executory Deviſe, and yet this Caſe in effect comes up to 
the preſent Caſe, and plainly tends to create a Perpetuity. The 
Reaſon why executory Deviſes have been ſupported is, becauſe 
the Frechold deſcends 'till the Contingency ariſes, for the Free- 
hold cannot be in Abeyance ; but in this Caſe it cannot deſcend 
becauſe the Heir is expreſly excluded from taking. Suppoſing in 
this Caſe the Term had been but for five Years only, and after to 
the firſt and every other Son of Thomas, with a Remainder to a 
third Perſon for Life, there is no Doubt but the Remainder over 
for Life is good, for during the Term the Eſtate is in the Truſ- 
tees, and if Thomas have no Son living at the end of the five 
Years, then he in Remainder for Life muſt take; and the Re- 
mainder being once veſted can never. afterwards be deveſted to 
make way for the contingent Remainder. Agrced that where 
the Eſtate deſcended it was liable to be deveſted, but where it 
enures by Purchaſe it is otherwiſe. In the Caje of Scatter good 
and Edge the Freehold deſcended, and there was no intermediate 
Remainder veſted; ſaid there was no Caſe in the Books where a 
Contingency has been limited to ariſe after the Expiration of a 
Term for Years with a Remainder over to another zu ce, who 
takes by Purchaſe, that in ſuch Caſe the Freehold ſhould de- 
ſcend, much leſs in the preſent Caſe; for here Thomas is not 
only expreſly excluded, but a Rent-charge is likewiſe deviſed to 
him, which muſt be merged provided the Freehold ſhould de- 
ſcend to him. For to every Rent-charge a Diſtreſs is incident, 
and it is abſurd to fay a Man can diſtrain upon himſelf, which 
muſt be the preſent Caſe, ſhould the Fee deſcend to Thomas and 
the Rent continue and not be merged in the Fee. If therefore 
the Fee ſhould deſcend, it muſt be contrary to the expreſs Words 
and Intention of the Teſtator, and the Creation of the Rent there- 
by becomes nugatory. Here is a Perſon in eſſe capable of taking 
by the. Deviſe by way of Remainder, and therefore the Limita- 
tion over to the firſt, Sc. Son of Thomas ſhall not by an unne- 
ceſſary Conſtruction be held good to defeat the Eſtate in Re- 
mainder which was before veſted, and cited the Caſe of Good- 
right and Corniſh, 1 Salk. 266. A. having Iſſue two Sons, John 
and Richard, deviſes Lands to John for 50 Years if he ſhould 


ſo long live; and as for my Inheritance after the ſaid Term, I 


deviſe the ſame to the Heirs Male of the Body of John, and for 
Default of ſuch Iſſue, then to Richard. The Court held this 
Deviſe to the Heirs Male of the Body of John to be void in its 
firſt Creation, for the want of an Eſtate of Freehold to ſupport 


it, it was void as a Remainder, and they ſeemed not to think 
it 
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it an executory Deviſe, becauſe it was limited as a Remainder. 
It may be ſaid, it was the Intention of the Teſtator to put the 
Freehold in Abeyance, but the Law will not regard his Intention 
as to this reſpect. Suppoſe Thomas Gore had a Son living at the 
Time of the Deviſe, who ſhould afterwards die without Iſſue, 
and the Eſtate had gone over to the next Heir in Remainder, and 
then Thomas has a ſecond Son ; the Law will not ſuffer him in 
Remainder to be deveſted of his Eſtate, although it was the In- 
tention of the Teſtator that his. ſecond Son ſhould have taken in 
this Caſe: And fo he concluded that if the Limitation in the pre- 
ſent Caſe to the firſt, Sc. Son of Thomas be not good, becauſe by 
Poſſibility it might have veſted as a Remainder, and therefore 
ſhall not veſt as an executory Deviſe ; or if it be ſo remote that it 
cannot ariſe within the Time ſettled for all executory Deviſes ta 
ariſe in; or if being limited by way of Remainder, it cannot by 
Conſtruction be intended as an executory Deviſe; if in any one 
of theſe Points the Court is of Opinion for the Plaintiff, he muſt | £4 
have his Judgment, and the Defendant has no Title. Mr. Fu-. 2 
Zakerly contra: This is good by way of executory Deviſe, and ps 8 
the Freehold in this Caſe muſt deſcend to the Heir at Law, nete 
by the Words of the Deviſe, but by Operation of Law. It is 
clearly the Intention of the Teſtator that the firſt Son of Thomas 
ſhould take. He ſaid he would not diſpute that the Limitation 
was ſtrictly agreeable to the Rules of Law, but there was no 
Repugnancy to them, and when the Intention of the Party may 
be ſo far collected, as to make them agree and conſiſtent with 
the Rules of Law, the Court will ſupport it. If this is conſi- 
dered as an immediate Deviſe in preſent:, it is unqueſtionably 
void for want of a Freehold to ſupport it; but if it is conſidered 
as a future Deviſe, then the Limitation is good. It is inſiſted 
upon, that the Words procreatis vel precreandis are in Effect the 
ſame, and muſt be taken to mean the ſame thing, as in 1 It. 
260. He agreed that in point of Limitation they both bear the 
ſame Conſtruction, for in that Caſe the whole Eſtate Tail is in the 

Anceſtor, and when the Iſſue come to take they are in by De- 
ſcent and not by Purchaſe. And ſo is the Caſe in Vernon, and 
cited the Caſe of Darbinſon and Beamont, 9 Ann. in Canc. 
A Deviſe to John Peirce for 99 Years, Remainder to his firſt and 
other Sons in Tail, and in Default of ſuch Iſſue, then to the Heirs 
of my Aunt E. Pong begotten then living, (ſhe having three 
Sons living at that Time); and in that Caſe it was inſiſted, that 
the Words begotten or to be begotten are of the ſame Effect and 
Meaning: Yet the Court held that they imported an immediate 
Deviſe, notwithſtanding the Words, Heirs of the Body of 
E. Long could have no Heirs in her Life-time, and ſo adjudged 
her Iflue to take immediately: Which plainly proves, that though 
theſe Words are ſometimes uſed and conſidered in the ſame Senſe, 
yet 


8 S — —— 


Caſer in B. R. 6 Geo. II. 


. 
— 


18 * tt 


Time this Caſe was argued, it was ſaid, that this executory De- 


reaſonable for a Man to make Proviſion for his Family, and Na- 


humous Children as for thoſe in eſſe. Why therefore ſhould this 


Deviſe has been appointed to ariſe within ſuch a Time as to 


yet the general Conſtruction is aw to make them infer the 
. of the Teſtator, and to vary the Meaning of them ſo as 
the Limitation may take Effect. In the Caſe of Scatter good and 
Eage, it was held, that had the Deviſe been to the firſt Son to be 
begotten, that the Limitation in that Caſe had been good as an 
executory Deviſe, In the preſent Caſe here are future Words. 
To the firſt Son of Thomas to be begotten, and it is plain from 
the Senſe of the Will, that it was the Teſtator's Intention, that 
it ſhould take Effect as a future Deviſe, and the Court will rather 
chuſe to preſume ſomething in Support of a Limitation, than re- 
jet Words in order to deſtroy it; the Teftator in his Will takes 
Notice that Thomas was not married, and in caſe Thomas has a 
Son, he appoints Guardians to take Care of his Education. It is 
plain therefore the Teſtator could not intend his Deviſe ſhould 
take Effect in preſent, and as there are future Words, why 
G they be conſtrained to a Limitation in prægʒenti. In I Lev. 
135. the Caſe of Sow and Cutler, it was held, that a Deviſe to 
an Infant in Ventre ſa Mere was good notwithſtanding the Caſe in 
Dyer 304. which upon looking into the Record was not found to 
warrant the Opinion there reported ; and cited the Caſe of Bate 
and Amber/?, Raym. 82. This therefore muſt be taken as a future 
Deviſe, and then there is an End of the Objection. The only 
Queſtion that now remains is, whether this Conſtruction of Law 
can be good ſo as to ariſe within the Time limited. The firſt 


viſe might not take Effect, till nine Months after the Death of 
Thomas ; but in this Caſe the Contingency has happened within 
the Time, and ſo no Danger of a Perpetuity. It might be diffi- 
cult to tell how long the Law will allow for executory Deviſes to 
ariſe in, but it will certainly allow ſo much as may be thought 


ture lays all Men under the ſame Obligation to provide for Poſt- 


Caſe be thought to go farther than is allowed by Law? I don't 
know that any preciſe Time has as yet been ſettled ; and though 
Treby C. J. thought fit to carry them no further than for Life or 
Lives in being, yet a Latitude has always been given according to 
the Circumſtances of a Caſe, as in Moor 847. Blandford and 
Blandford, and in 1 Roll. Abr. 612. p. 3. And notwithſtanding 
Treby ſaid the Time was ſufficiently ſettled, yet the reft of the 
Judges were of a different Opinion. Wherever an executory 


avoid carrying it to a Perpetuity, it has always been held good. 
In Show. Parl. Caſes, Sir Evan Floyd's Caſe, the Contingency 
was carried the Space of 12 Monks? beyond the Time, and that 
was by Deed, which is ſtronger than the preſent Caſe; for the 
furtheſt that this can go is only nine Months, 1 Vern, 2 34 and 


304. 
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304. The Compaſs of 21 Years for a Contingency to ariſe 


in was held good, becauſe the Time is circumſcribed. The Li- 


mitation in this Caſe is for the Proviſion of Poſthumous Chil- 
dren, and 1s founded upon great Reaſon and Juſtice. It would 
be a great Objection to the Law was it fo ſtraitlaced, that a Man 
could not ſo limit his Eſtate, as to make Proviſion for the Chil- 
dren that might be born after his Death. He cited the Caſe 
of Hedgfins and Andrews at the Rolls in 1730. upon a Mar- 
riage Settlement, fix hundred Pounds belonging to the Wife was 
given in Truſt to the Wife for Life, and if the Huſband ſhould 
ſurvive her, to him for Life, and after to the Heirs of their Bo- 
dies, payable at twenty-one or Marriage, but in Default of Iſſue, 
or if it ſhould happen that ſuch Iſſue ſhould die before the Time, 
Remainder over to one Newland and another. The Wife had 
Iſſue two Daughters, who both of them died before Marriage or 
the Age of twenty-one. The Father took out Adminiſtration, 
and inſiſted that he was abſolutely intitled to the 600 J. Fortune; 
but the Limitation was held good by the whole Court, for it did 
not extend to create a Perpetuity, and if the Iſſue had died but 
one Day before the Age of twenty-one, yet the Limitation over 
had been good, and the Remainder ſhould have taken Place. 
In this Caſe, the Eſtate is to veſt as ſoon as the Contingency 
happens, and no Occaſion either from the Nature of the Thing 
or the Intention of the Parties to wait the Expiration of the 
Term. It is in the Power of the Court to make a favourable 
Conſtruction of Words in order to ſupport the Intention of the 
Parties, and in 6 Rep. 16, 5. Wild's Caſe, the Word Iſſue, is conſtrued 
differently in Support of the Teſtator's Intention ; ſo have the 
Words procreatis vel precreandis. This is a Contingency till a 
Son is born, and then it is no more a Contingency : For ſuppo- 
ſing there had been a Son, it had then been a Remainder veſted. 
3 Rep. 13. Suppoſe in this Caſe there had been no Term, but 
the Deviſe had been to the firſt Son of Thomas when born, ſuch 
a Limitation has been held good, and there is no Reaſon why a 
Term ſhould make any Difference; for if it ſhould, it would in 
Effect put it out of the Power of a Man to make Proviſion for 
his younger Children, or the Payment of his Debts. Since 
therefore a great Inconvenience may happen on the one Side, and 
there can be none on the other, ſhould this be conſtrued a good 
Limitation, the Court will always put the moſt favourable Con- 
ſtruction, and ſo was the Opinion of Lord Hsbart. It is allowed 
that when a Son is born he may take Advantage of a Forfeiture 
or Surrender; which makes it plain that the Eſtate veſts in him 
before the Expiration of the Term, for if he had no Intereſt du- 


ring the Term the ſurrender would be void. If a Term of Years - 


is raiſed for Payment of Debts, the Surplus ſhall go to the Heir 
or to him in Remainder. In this Caſe here is a Term of 500 
E Years 
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| Years raiſed for a particular Purpoſe; but the firſt Son is not to 


wait the Expiration of it. In Equity, it is no more than a Secu- 
rity, and after that is ſatisfied, it is then always conſidered as a 
Term attending the Inheritance. As to the Teſtator's Intention, 

it is plain ſrom the Codicil he intended the Remainder ſhould 
veſt before the Term was ſpent. For he there takes Notice that 
if Thomas ſhould have a Son, the Truſtees ſhould be his Guar- 
dian, and have the Care of his Education and of his Eſtate till 
the Age of twenty-one; and can it be ſuppoſed rhat he would 
have made this Proviſion, unleſs he intended the Rent to veſt as 
ſoon as the Contingency ſhould happen. It is objected, here is 
no Proviſo to merge the Term. There is no Occaſion, for when 
a Man makes his Will, he conſiders how the Limitation will be 
taken in Equity as well as at Law, and that the Term is only 
raiſed as a Security. If a Son had been born in the Life-time of 
the Teſtator, it is agreed that the Limitation muſt have veſted as 
a Remainder. This is giving up the Queſtion, for if the Birth 
of a Son in the Life-time of the Teſtator would have veſted the 
Remainder, this clearly ſhews that the Remainder muſt veſt upon 
the Birth of a Son, and ſo no Difterence where a Son 1s born, 
living the Teſtator, or afterwards, for whenever a Son is 
born, the Remainder will veſt.. It is held in Paul's Caſe, 
That as ſoon as the Contingency ariſes, the executory Deviſe 
takes Place, and when it is once veſted it is no longer as an exe- 
cutory Deviſe, but becomes an Eſtate in Poſſeſſion. The Caſe 
which has been put, of the two Manors, is not to the Purpoſe; 
for there the Deviſe of the ſecond Manor cannot take Effect, till 
after the Term raiſed out of the firſt Manor is expired. It has 
been a Queſtion in this Caſe, where the Freehold ſhall be during 
the Contingency ; for ſay they it cannot deſcend, becauſe it is 


given from the Heir at Law. And ſo it is in all executory Deviſes. 


But it is not under the Will that the Heir takes in theſe Caſes, 
but by Operation of Law. In Lew:s Bowles's Caſe the Re- 
mainder veſts by Purchaſe, but upon raiſing of the Contingency, 
it opens again to let in the Contingency: And theſe Caſes depend 
upon the Conſtruction of the Statute of Wills, which has always a 
Regard to the Intention of the Parties. In the Caſe of Scarter- 
good and Edge, provided the Limitation had been good, as to the 
firſt Son to be begotten, the Remainder over would have veſted, 
had it not been for the Contingency: But this was never held to 
be an Objection in that Caſe. As to the Caſe of Goodright and 


Corniſb, that was not determined upon this Point, but the Reaſon 


there given 1s, becauſe it was an immediate Deviſe, and therefore 
not being capable to take Effect in point of Limitation of Law, 
by way of Remainder, it could not as an executory Deviſe, be⸗ 
cauſe limited to take Effect in preſent; and ſo concluded that in 


all Caſes where the Intention of the Parties can be preſerved with- 
| out 


— 
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out deſtroying the Rules of Law, it is the Duty of the Court to 
ſupport the Intention of the Parties: Here it may be ſupported 
without impeaching the Rules of Law; therefore the Court will 
conſider this as a good Limitation. 

Stood over for the Opinion of the Court. And after great 


Deliberation Judgment was given that this was a good executory 
Deviſe. 


Jacobs and Crosby. 


| Aſſumpſit Plaintiff declared upon the mutual Agreement, 
that the Defendant in Conſideration that Plaintiff would tranſ- 
fer 2000 /. York Buildings Stock he promiſed; Cc. and avers 
that on the twenty-ninth of February being the Day appointed, 
the Transfer Books were opened, and continued ſo from 3 to 5, 
which was the uſual Time that he attended at the transfer Houſe, 
and tendered, Sc. Upon Demurrer Mr. Reeves argued for the 
Defendant, that all Declarations ought to be certain like the Caſe 
of Indictment, otherwiſe the Defendant may take Advantage 
of it upon Demurrer. The Facts as they are ſtated in this De- 
claration may be true, and the Plaintiff not intitled to recover; 
it is only alledged that he came to the Houſe in general, and then 
tendered, &c. but it is not ſaid, that was at the Place of Transfer 
and tendered, c. The Tender muſt be made in the moſt noto- 
rious Place; as in a Leaſe upon Condition to pay Rent, the Tender 
muſt be made at the Door of the Houſe, &c. 

Cur': It is laid in the Declaration, that the Delivery of the 
Stock was to be made at the Transfer Houſe, and it is averred 
that he attended at the Transfer Houſe, and a Houſe may conſiſt 
of but one Room. 

Mr. Reeves objected, that the Stock tendered by the Plaintiff 
did not appear to be the ſame Sort of Stock that was contracted 
for, which was that the Plaintiff ſhould deliver ſo much com- 
mon Stock, and the Tender was of 2000 J. Joint Stock, which 
is different from the Contract, and the Court cannot take it to be 
the ſame Stock. | 

Mr. Marſh con': The Agreement was to deliver 2000 J. Com- 
mon Stock, and the Averment is that he tendered the aforeſaid 
2000 J. Joint Stock. Prædict' is a good Word of Reference, 
and the Word Conjunct' be rejected, it can have Relation to 
nothing but 2000 J. Common Stock that was agreed for, and 


267 


( 204. ) 


Aſſumpſit. 


therefore a good Cauſe of Action upon the Face of the Decla- 


Ld 


ration. | 
Cur': Had the Word Conjunt# been the Averment that he 


tendered Prædict Stock it had undoubtedly been good: The 


Word Prædict. always aids even in the Name of the PP, 
| | an 
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and there is no direct Repugnancy in this Caſe between the 


Common Stock and the joint Stock. Et fic Judicium pro Quer 


upon both Points. ? 


The King and Saunds. Trin. 6&7 G.2. 


( 205. ) OR an Information in the Nature of a % Warranto, to 
nee ſhew by what Authority Saunds acted as Recorder of 


the Corporation of Eaſbam. The Conſtitution of this Cor- 
poration is veſted in the Mayor, Aldermen, capital Burgeſſes, 
a Recorder and Chamberlain, all which put together conſtitute the 
Common Council: And by a Clauſe in the Charter the Mayor, 
Aldermen, and Burgeſſes, are to proceed to the Election, &c. as 
Places ſhall become vacant : But by a ſubſequent Clauſe it is ex- 
prefly provided, that the Chamberlain ſhall not be preſent at 
the Election of a Recorder, nor the Recorder at the Election of a 
Chamberlain. So that a Recorder and Chamberlain cannot be 
elected at a publick Common Council, which is contrary to the 
Expreſs Words of the Charter, and ſo his Election illegal: And 
the Caſe of The King and Corporation of Carliſie was cited. The 
Corporation of Carle conſiſt of a Mayor, Aldermen and capital 
Burgeſſes, who together make a Common Council; but the 
Election of capital Burgeſſes and other Officers of the Corporation 
was veſted in the Mayor and Aldermen: A Court of Common 
Council was held ſuch a Day particularly mentioned, and after 
the Buſineſs of the Corporation was over, the Mayor and Al- 
dermen ſummoned one Coulton to appear, et fic ut prefertur af 
ſemblat' made an Order to remove him; and upon Motion for a 
Mandamns to reſtore him, it was held that this Removal was not 
good: For they ought to have met particularly in that diſtinct 
Capacity which was given them by the Charter in this Caſe, and 
not to have meddled with this Matter at a Common Council. 

In the principal Caſe, the Court granted the Motion, for it: 
appears from the Books, that this Election was at a Common 
Council, which is contrary to the Charter. 


Inter the Pariſhes of St. Clement Dane 
and St. Martin in the Fields. 


( 206. ) N having gained a Settlement in S. Clement's Dane by Ser- 
9 vitude, married John Male, who had no Settlement, and by 
him had a Son named Jacob; after the Death of n her firſt 

Huſband, ſhe married another Man whoſe Settlement was in St. 


Martin's in the Fields, Tacob the Son comes afterwards into the 
| Pariſh 
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Pariſh of St. Giles, and was removed from thence to St. CH 


ments Dane, who appeal to the Seſſions, and they ordered him to 
be ſent to St. Martin's where Ann his Mother was at preſent ſet- 
tled. Both the Orders being removed by Certiorari in B. R. 
The Queſtion was in which Pariſh Jacob was legally ſettled, 
whether in St. Clements Dane, where his Mother had gained a 
legal Settlement, in her own Right, or in St. Martin's where ſhe 
had a Settlement in Right of her Huſband only. Serjeant Corbet 
_ argued, that if the Father's Settlement cannot be found, the Child 
mult be ſent to the Place where the Mother's Settlement is, not 
to her laſt legal Settlement, but where ſhe is legally ſettled at 
that Time; and ſo it was adjudged Michaelmas 1714, inter the 
Pariſhes of St. George and St, Catherine, So was the Caſe of 
of Paulus Perry and Wooden 1726. There 1s the fame Reaſon in 
this Caſe, for the Woman by her Marriage gains a new Settle- 
ment. Serjeant Baines contra: The Wife gains no Settlement 
by Marriage but in Right of her Huſband, and it is expreſly 
adjudged in Salk. 528, the Caſe of Cummer and Milton, where 
a Widow leaving Children under the Age of ſeven Years, mar- 
ries a Man of another Pariſh, the Children ſhall go with the 
Mother for Nurture, but after ſeven Years of Age they ſhall be 
ſent back to the Pariſh where the Father was ſettled : For ſhe 
cannot gain a Settlement for them in this laſt Pariſh, becauſe un- 
der Coverture ; and ſo it is held 2 Salk. 482. p. 35. both which 
are Caſes in point. The Caſes cited on the other Side are not 
comparablc to the preſent Caſe. In the Caſe of Paulus Perry 
and HY/ooden, the Wife removed with her Children, and gained a 
ſubſequent Settlement in another Pariſh, but this was in her own 
Right, and there is no Queſtion but the Children ſhall have 
their Settlement in this laſt Pariſh, and ſo was the Caſe between 
the Pariſhes of St. George and St. Catherine, The Wife rented 
a Tenement of 10/, per Annum, in the laſt Pariſh, and fo gained 
a new Settlement. | 

The Court gave no Opinion. But Lee Juſtice, ſaid he thought 
Jacob's legal Settlement, was at St. Clements Dane, for there his 
Mother had gained a Settlement in her own Right: And cited 
the Caſe of Wang ford, Cartb. 49. which is a Caſe in Point, 
Quod vide, where a Widow gains a ſubſequent Settlement in her 
own Right, the Settlement of the Children follow that of the 


Mother. 


Oates and Collins. 


romiſlory 


8 upon a Promiſſory Note payable to the Plaintiff | (207 


or Order for the Sum of 20/. Defendant pleaded Non Aſ- 


fumpjit, and gave the Statute of gth of Anne in Evidence, inti- 
| [Yyy] tled 
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tled An Act to prevent Gaming; and at the Trial it appeared 
that this was a Note for 20/. won at-a Horſe-Race, and whether 
this was within the Statute was a Point ſaved to the Defendant 
by Raymond Ch. J. before whom this Action was tried. 

Mr. Fazagerley for the Defendant: This Cafe is within the Words 
of the Act, and therefore good if within the Meaning. Gaming 
in general is no more than laying Wagers between Man and Man 
upon any Chance or Hazard relating to Paſtime, or Recreation. 
Seeing a Horſe-Race, playing at Cards, are Things innocent in 
themſelves, but lead People into Inconveniencies by laying greater 
Wagers than they are able to anſwer without injuring themſelves 
and their Families. This is what was intended by that Statute 
of Gaming to be prohibited. This therefore is to be conſidered 
as a beneficial Law, and to be conſtrued in an extenſive Manner. 
This is intitled An Act for the better preventing exceſſive and 
deceitful Gaming, and takes Notice that the Laws then in being 
were inſufficient to prevent the Miſchiefs which happen by Ga- 
ming, and therefore will not put a ſtricter Conſtruction upon this 
Act of Parliament, than has formerly been done upon other 
Acts for this Purpoſe, and though Horſe-Racing is not particu- 
larly mentioned within this Act of Parliament, yet it falls within 
the general Words; for after having mentioned ſome particular 
Games, the Statute goes on and ſays, or other Game or Games 
whatſoever, and by 16 Car. 2. c. 7. Horſe-Races are paiticularly 
mentioned within that Statute to be Gaming, and therefore both 
Acts of Parliament are to be conſidered together, as having Re- 
ference the one to the other, and therefore it is clear that this falls 
within the general Words and Intention of the 9 Arn. c. 12. 

Mr. Spelman cont' : It is admitted that Horſe-Races are not ex- 
preſly mentioned within 9 Anne, but it is ſaid to be included 
within the general Words, Game or Games, becauſe Horſe- 
Racing is taken Notice of as Gaming in former Acts of Parlia- 
ment, and therefore muſt have Relation to thoſe Acts: But ge- 
neral Words are not always to be extended in the moſt abſolute 
Senſe. 3 Lev. 373. 2 Rep. 46. The Stat. 13 Eli. where the 
Words Eccleſiaſtical Perſons do not include Biſhops, and yet that 
was a beneficial Law. So in 2 It. 408. Omnes alia Aqua does 
not extend to the River Thames. 2 Lev. 142. (But Note, this laſt 
Caſe was denied to be Law in the Caſe of Dalton and Stocklone.) 
5 Mod. 449. Salk, 6og. It could not be the Intent of the Act 
of Parliament to include Horſe-Races, for there are ſeveral Acts 
of Parliament made for the Encouragement of breeding Horſes. 

Page Juſtice. This is a new Caſe, and depends upon the Con- 
ſtruction of two Acts of Parliament. It ſeemed to him that this 
did not come within the Deſcription of Gaming; for every 
Thing that depends upon Hazard or Chance is not Gaming, 
for then Policies of Aſſurance might fall under that Conſideration ; 
| 2 ſuppoſing 


»- 
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ſuppoſing a Man has a Brace of Greyhounds and lays a Wager 
that one runs faſter than the other, or that. one Man walks to 
ſuch a Place within ſuch a Time, this cannot properly be called 
Gaming, 
Prolyn Juſtice : This Act is to ptevent exceſſive Gaming undet 
any Shape whatſoever ; there is no Diſtinction between one Sort 
of Gaming and atiother, but where a Man ventures a large Sum of 
Money upon a Hazard or Chance, that is Gaming. This is 
particularly mentioned within the Statute of Charles, and is of the 
ſame Conſequience with Bowling, Cockfighting, &c. and there- 
fore held it to fall within the general Words Game or Games. 
Lee Juſtice : The Statutes of Gaming are Remedial Laws, and 
to be conſtrued liberally. The Statute of Car. expreſly men- 
tions Horſe-Racing, and it is not to be imagined that becauſe 
ſome particular Games are only mentioned in ꝙ Arne, that this 
Statute intended to exclude all others, and the rather hecauſe 
having made mention of ſome particular Games, then follows the 
Words, or any other Game or Games whatſoever : And there- 
fore theſe two Acts of Parliament muſt be taken to have Refe- 
rence the one to the other. | 
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The King and Inhabitants of Stroud. 


AR. Yates: To quaſh an Order of Seſſions, a Servant Maid (cg. 
articled to ſerve her Maſter a Quarter of a Year, and if ſhe Order of Sef- 

and her Maſter then liked one another, then for a Year certain. fs. 
She ſerved her Maſter a whole Year without making any new 
Contract; and the Queſtion was, whether this was a Service for 
a Year within the the Statute, to give the Servant a Settlement 
at Stroud. 
The Court held that ſhe had gained a legal Settlement at 
Stroud : For having ſerved a whole Year, the firſt Agreement 
ſhall be conſtrued a Living for a Year ſubject to a Condition: 
For the Act of Parliament ſays there muſt be a Living and a Ser- 
vice for a Year, and both the Living and the Service need not be 
upon the ſame Contract, but where the Living for a Year is 
certain it may relate back to a preceding Service: As if a Perſon 
is hired for Half a Year, and after that for a whole Year upon 
a freſh Contract, and ſerves Half of that Year, this is a good Set- 
tlement, for the Act of Parliament is complied with. Here is a 
Living for a Year and a Service for a Year, which 1s all the Sta- 
tute requires. Vd. 3 Salk. 535. cont” : Two ſeveral Livings for 
Flalf a Year, and Service for a Year not ſufficient to gain a Set- 
tlement : But in Haumore and Elkoell, Mich. 4 G. 2. It was ad- 
judged, that a Servant hired for Half a Year, and after for a whole 
Year, he ſerved the Half Year, and eight Months of the whole 
Year, a good Settlement. 

The 
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The King and Taylor. 


o ſet aſide a Judgment of Ouſter upon an Information in 

T Nature of a Q Warranto, for uſurping the Office of ca- 
pital Burgeſs from 2oth of Augu/? 1732, to the Time of filing 
the Information. Defendant in his Plea admitted Uſurpation from 
20th Augn/t 1732, to 29th Sept. following. He was elected and 
ſworn in a capital Burgeſs : And upon this Confeſſion Judgment 
of Ouſter was entred generally for the whole Time laid in the 
Information. 'The Queſtion was whether the Judgment ſhould 
ſtand as it was .entred generally, or ſhould be entred ſpecially for 
ſo long only as the Uſurpation continued. 

Serjeant Chappell, Huſſey, &c. Argued no other Judgment 
could be entred except a Capiatur pro fine, as is uſual in all 
Caſes; and as the King was intitled at all Events to a Judgment, it 
could: be enter'd no Ways than this was. Co. Ent. Quo Waorran- 
to, 27, 28, 29. Quo Warrant is a Proſecution in the Nature of 
a real Action, that is, to puniſh the Perſon and recover the Thing, 
and from theſe concludes that there muſt be two Judgments, 
ſeil. a Capiatur fro fine and Judgment of Ouſter; for here can be 
no Judgment recipere in Manus Domini becauſe no Occupation. 
PFleta Lib. 5. c. 9. Co. Ent. Quo Warranto 535, 559. Said that 
the ſubſequent Election could not be valid till Satisfaction was 
made for the Uſurpation. Co. He compares a Quo Warrants to a 
Writ of Right, and Judgment in that is'to hold to him and 
his Heirs for ever, and therefore Judgment in Quo Warranto 
ought to be ſo too, and then 9 Arne, c. 10. Sect. 7. Where 
Sheriff uſurps, there ſhall be a Judgment of Ouſter and Pu- 
niſhment likewiſe, Vid. Raſtal's Entries Quo Warranto, where 
Lord of a Manor preſcribed to hold a Court Leet, the Attorney 
General replied, that he had no Pillory or Tumbrel, and the 
Judgment in that Caſe was, that the Leet ſhould be ſeiſed into 
the King's Hands, and the Lord fined, but the Lord prays to ſubmit 
to a Fine, and ſo had the Leet reſtored, and from thence argued, 
that Judgment of Owfter as it was entred generally ſhould ſtand, 
and upon the Defendant's ſubmitting to a Fine he ſhould be 
reſtored. 

Mr. Kettleby on the ſame Side, cited the Caſe of the King and 
Pindar, 10G. 1. B. R. and after carried into the Houſe of Lords. 
The Caſe was this, Pindar was elected Mayor of Bodmin in 
Cornwall, but was never ſworn in, notwithſtanding which he 
acted as compleat Mayor; and this was held Uſurpation for the 
whole Time, and Judgment of Ouſter was entred generally; and 
the Queſtion in the Houſe of Lords had no Relation in this Caſe 
to the judgment, but whether Error might be brought upon the 
Refuſal of a Mandomns, which Point was carried in the Ne- 

gative. 
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gative. In the Caſe of the King and Hicks; Judgment was never | 
given, but concluded by Compromiſe. There is not one In- "ts 
ſtance of a Judgment in Quo Warranto being entred ſpecially ; 
in a Ro Warranto, Judgment againſt the Party is final, but not 
againſt the King. He obſerved upon the th Anne, that it did 
not extend to Offices determinable upon Years; where any Part is 
found for the Crown, the Crown muſt have Judgment. That 
the Word ſhall, in this Act of Parliament is compulſory. In the 
Caſe of the King and Hicks, there appeared no Continuance of an 
Uſurpation: It was only ſaid Uſurpavit and non adbuc Uſurpat, 
where an Office 1s re-granted, it enures by Way of Pardon and 
purges the Offence, But where there is a Continuance charged 
in the Uſurpation, Owfter is an eſſential Part of the Judgment. 
Salk. 511. Show. Par. Caſes, Hally's Caſe. Comberb. 277, 

Cur. The Judgment ought not to be entred generally, for the 
Confeſſion is only to a Time paſt, and does not extend to the 
preſent Execution of the Office. In all Caſes where Judgment 
is enter'd generally, it muſt be Secundum ſuljectam materiam. 


. % 
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Keble and Hickeringell, determined 
in B. R. Mich. 6 Ann. 


HE Plaintiff declares that ſuch a Day he was lawfully poſ- (210.) 
ſeſſed of a Cloſe, et de quodam Vivario vocat a Decoy- Decoys. 
Pond, and that the Plaintiff at his own Coſts and Charges had 
procured and maintained divers Nets and Decoy Ducks there, 
and made Profit thereof, and that there was a great Reſort of 
Fowl thither, that the Defendant having and maliciouſly intend- 
ing to damnify the Plaintiff and to frighten and drive away the 
Wild Ducks, and to deprive him of the Profit of his Decoy 
Pond, did ſuch a Day, Cc. come to the Pond Head, and ſhoot 
ſo many. Times in Guns ad et erga the Pond, and thereby fright- 
ened away the Wild Ducks and Wild Fowl, whereby the Plain- 
tiff loſt great Benefit which otherwiſe he might have made of 
the Decoy Ponds, to his Damage 50/, Upon Not guilty pleaded, 
there was a Verdict for the Plaintiff and 20. Damages found. 
Upon Motion in Arreſt of Judgment, it was much debated whe- 
ther an Action on the Caſe would lye againſt a Man for coming 
upon his own or another Man's Ground, and frightening the 
Wild Fowl in the Manner as laid in the Declaration. For it was 
agreed, that if it had been upon the Plaintift's own Ground Treſ- 
aſs would lie. After ſeveral Arguments at the Bar, 
Holt Ch. J. delivered the Opinion of the Court, that Judg- 
ment ought to be given for the Plaintiff, He ſaid this Action 
is altogether new, but yet they think it ſupported by the antient 
| THIS Reaſon 
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"Reaſon and Principles of Law : For the Plaintiff being poſſeſſed 


of the Decoy Pond, and having Ducks and Engines there, it is 
not only lawful for the Plaintiff but advantageous to him to make 
Uſe of them, and it is a Trade and Employment uſed by him 
in his own Freehold, and it is lawful for every Man to make 
the beſt Advantage of his own Land : There is the ſame Reaſon 
for this Action, as for any Tradeſman whatſoever to have an 
Action againſt another that damnifies him in his Trade: What 
is the Reaſon that Action lies for Words whereby a Man may 
be damnified in his Trade (and not only for Words that accuſe 
him of a Crime); as to ſay of a Merchant he is likely to break, 
Fe. This is a malicious Act purely to do the Plaintiff a Miſchief 
without any Motive of Profit or Pleaſure to himſelf, A Man 
indeed may have Damage done him for which no Action will lie; 
as in 11 H. 4. 47. A Grammar School-Maſter brought an Ac- 
tion againſt another for ſetting up a School near him; and it was 
held an Action would not lie, for it was damnum ſine injurid: But 
ſuppoſing one ſhoots to frighten away Children coming to School, 
I make no Queſtion but in that Caſe an Action would lie. There 
is a Caſe very like this in 29 Ed. 3. 18. Where the Owner of a 
Fair brings an Action for hindering People coming to the Fair, 
whereby he loſt his Toll and Profit of the Fair, and yet perhaps 
the Goods they would have brought might not have been ſold 
there: An Action on the Caſe lies againſt one that by Threats 
frightens away his Tenants at Will; and ſo in 21 H. 6. 31. It 
has been objected the Declaration does not ſet forth the Number 
of the Wild Fowl or the Nature of them: But it is impoſſible to 
ſhew that ; and this is not like P/ayter's Caſe ; beſides the Plain- 
tiff does not bring his Action for the Property he had in the Wild 
Fowl (for he had no Property) but for frightning and hindring 
great Numbers from coming to his Decoy Pond. 2 Cro. 123. 
The Caſe of Dent and Oliver, which was an Action for aſſaulting 
the Plaintiff's Servant, and diſturbing him from gathering the 
Plaintiff's Toll. It was moved in arreſt of Judgment, that 
the Declaration did not ſay Per Quod ſervitium amiſit, but over- 
ruled, becauſe the Action was not brought merely for the Aſſault, 
but for hindring the collecting of the Toll: And this Caſe, with- 
out ſetting out the Number and Nature of the Wild Fowl, is as 
certain as that. Owen 109, Action for hindring him to take 
Toll of divers Pieces of Wool: Exception was taken that it was 
not ſhewn what the Toll was, nor how many Pieces of Wool, 
and yet held good, becauſe the Foundation of the Action is the 


Diſburbance. Vid. 2 Cro. 604. Dawney and Deed's Caſe, and 


9 Rep. 50. Lord Salgp's Caſe. It is objected that the Word 
Wild Fowl is uncertain, for all Birds whatſoever are ſo: But it 
is certain what Wild Fowl are, and is ſhewn by 25 H. 8. 11. 


And the Latin Word in this Declaration is a very proper Word, 
| Fluminiæę 
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Fluminiæ Valucres, and is made Uſe of in Littleton's Dictionary. 
It is likewiſe objected that Vivarium is too general a Word to 
ſignify a Decoy Pond: But it is a very proper Word by Reaſon of 
the Wild Fowl that reſort there. | 

Powel J. ſaid, He thought Decoy Ponds were new Things, 
but ſince they are become ſo valuable a Property they ought to be 
1 Holt Ch. J. ſaid, that if a Man accept the Grant of a 

arket, Fair, Sc. And another Man the next Day gets another 
Grant of the like to the Prejudice of the firſt Grantee, the Ac- 
tion on the Caſe will lie for the Damage, and the Reaſon is, be- 
cauſe the Publick have a Property in it, and the Man that ac- 
cepts the Grant is indictable if he does not keep it up. 


The King and the Biſhop of Landaff, 
e 


E RO R upon a judgment in Quare Impedit at the Grand ( 211.) | 
Seſſions in Wales. Quare Impedit recites the 25 H. 8. c. 21. og lang 
and particularly what was enacted in the 3d and ſo on to the 
8th Section, and refers generally to the Statute. The Writ then 
ſets out that Queen Anne was ſeiſed of the Advowſon of Saint 
Andrew's in Groſs per ſe de Feodo, and being ſo ſeiſed John Tyler, 
Doctor of Divinity, was elected Biſhop of Landaf, and afterwards 
24th of June 1706 (Ecclefia illa vacante) the Archbiſhop granted 
Letters of Diſpenſation Secundum formam Stat, &c. and reciting 
the Biſhop of Landaſt's Petition, and that the _ alſo gave 
him the Deanery of Hertford retinere, gaudere et habere, et in Com- 
mndgm tenere prout per literas Diſpenſation' plenius liquet et apparet. 
25th of June the Letters of Diſpenſation were confirmed under the 
Great Seal, by Virtue whereof Dr. Tyler becomes intitled, &c. et 
fuit Capax retinere prædict' Rectoriam Ecclefie ſer Andreæ preaier 
in Commendam cum Epiſcopatu Landaven'. 25th of July, 5 Anne, 
Dr. Tyler being then Parſon of St. Andrew's was created Biſhop 
of Landaff, and by Virtue of ſaid Letters of Commendam retained 
ſaid Church for his Life. 1/7 Auguſt 1714 Queen Anne died ſei- 
ſed of the ſaid Advowſon, &c. and George the Firſt became there- 
of ſeiſed t de uno Groſſo in Jure Corone, and the Church be- 
coming void by the Death of the ſaid Biſhop, it belonged to the 
late King to preſent, who 11th June 1727 died ſeiſed, &c. and 
it belongs to the now King to preſent, but he is hindred by 
Defendants. The Biſhop pleads that he claims nothing but as 
Ordinary. Lord Brooke one of the other Defendants pleads in 
Bar, that his Father was ſeiſed of the Manor of D. P. whereunto 
a Moiety of the ſaid Advowſon, 7. e. every other Turn belonged to 


him, and being ſo ſeiſed, and the Church becoming vacant by hy 
— | | ca 
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"Death of the Incumbent, it belonged to his faid Father to prefent, 


and he preſented the Defendant Humphreys who was admitted, 
inſtituted, and inducted, - and traverſes Seiſin in the Queen to the 
Advowſon, &c. The other Defendant Humphreys pleads to the 
ſame Effect; and to this Plaintiff replies that the Queen, Sc. was 
ſeiſed of the Advowſon, Cc. in Groſs per fe ut de Frodo prout 
Nar* ſupponitur, and concludes to the Country. Iſſue 1s joined 
upon this, and Verdict for Plaintiff. | 
Mr. Strange, for the Plaintiff in Error infiſted upon four Points,” 


Firſt, That in 9Qzare Impedits, it is not ſufficient to alledge Seiſin 


only, but Plaintiff muſt likewiſe aver a Preſentation in himſelf, 
or in thoſe under whom he claims; and this Rule extends to all 
Caſes, as well when the Crown is concerned, as in the Caſe of 
a Subject, and though there may be ſhewn Caſes to the contrary, 
yet thoſe Caſes are particular, and the Reaſon for not alledging 
Preſentation ſpecially ſhewn.. 2dly, This is not a Commendam ac- 
cipere, but a Commendam retinere. 3dly, Though a Commendam 
accipere does amount to a Preſentation, -yet a Commendam retinere 
does not. 4thly, If the Court ſhould be of Opinion, that this is 
a Commendam capere, yet it will not aid the Defect in Quare Impe- 
dit, becauſe as it is here pleaded, it is a void Commendam, and not 
within the 25th of Henry the 8th. As to the firſt Point he ar- 
gued, the alledging Seiſin only without ſhewing a Preſentation is 
not ſufficient except in ſpecial Caſes, as in Htg. N. B. 33. and 
under the ſubſequent Letters J. and K. A Man by the King's 
Licence makes a parochial Church, which ſhall be preſentable ; 
he may have a Quare Impedit without alledging any Preſentation, 
and ſhall count upon the ſpecial Matter. So in the Caſe of a 
Lapſe or Donative, Patron may have a Quare Impedit without 
ſhewing a Preſentation : But generally ſpeaking, a Preſentatfon is 
neceſſary, for that is a poſſeſſory Action, and the Preſentation is 
the Poſſeſſion. Cro. E. 518. 5 Rep. 97. Vaugb. 57. And the 
Law in this is the ſame in Caſe of the King, with a Common 
Perſon. 2 Roll. Abr. 378. Vaugb. 53, 56, 57. And ſo are all 
the Books and Precedents in the Books of Entries. 2 Roll. Abr. 


378. p. 6. Skinner 651. Co. Ent. 403. a. 404. a. 509. a. 514. 


515, 520. Rast. Ent. 505. a. 529. a. b. 530. Lutw, 1078, 
1083, 1086, 1090. Lev. Ent. 184. 14 H. 4. 36. 6. That 


this is a Commendam retinere is clear upon the Face of the Plead- 


ing, and from the expreſs Words, for the Words are, retinere, 


gaudere et habere, and a Man cannot retain what was not in his 


Poſſeſſion before, and therefore my Lord Hob. ſays, that what is 


generally called a Commendam retinere, is indeed no Commendam, 


but is only a Faculty of Retention, and Continuation of the Be- 
nefit in the ſame Perſon and Eſtate wherein it was : So a Com- 
mendam it is not, for my own Benefice cannot be commended 
unto me, Hob. 143, 156. 4 Rep. 79. 6. in Digby's Caſe, this 
1 | Diſtinction 
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Diſtinction taken and held good in Law. And this is the 
Reaſon that a Commendam retinere cannot amount to a Preſen- 
tation, for the Church being then full, there can be no Preſen- 
tation : But in Caſe of a Commendam Capere it is otherwiſe, for 
there is no Difference between ſuch a Commendam and a Preſen- 
tation, but that the one preſents the Parſon to the Church, and 
the other commits the Church to the Parſon, Hob. 150. The 
fourth and Principal Point was, that neither the Commendam nor 
finding of the Jury, that the Queen was ſeiſed in Fee Jure Corone, 
can cure the Defect in Quare Impedit. As to the Commendam, 
though there is a Latitude of Deſcription left in the Archbiſhop, 
yet he has not an abſolute, indefinitive Diſcretion, but is circum- 
ſcribed by certain Rules. For the Stat. 1. 3. gives the Arch- 
biſhop the Examination of the Cauſes and Qualities of the Per- 
ſons, and therefore if he affirms the Cauſe juſt, or the Quality of 
the Perſon worthy, there can be no Objection to the Diſpenſa- 
tion : But this Point 1s very imperfect in the Dean, for here is no 
Averment that the Biſhoprick was inſufficient, but that the Bi- 
ſhop's Petition did ſo inform. Hob. 158. As to the other Mat- 
ter, that the Qyare Impedit was not cured by Verdict, he faid it 
was not neceſſary for Plaintiff to prove more than his Declara- 
tion, and that he might do, without giving Preſentation in Evi- 
dence ; for if he proves Seiſin, that is ſufficient to ſupport what is 
alledged in Declaration, and the Court cannot intend that more 
was proved at the Trial. 2 Salk, 662. Bumnden v. Sharp. 
Plaintiff declared, that Defendant kept a Bull that uſed to run at 
Men, but did not ſay Sciens or Scienter, &c. This was held 
nought after Verdict; for the Action lies not unleſs the Maſter 
knows of this Quality, and we cannot intend it was proved at the 
Trial, for Plaintiff need prove no more than is laid in his Decla- 
ration, and ſo it was held Hil. 12 W. 3. The Court goes in 
Preſumption of Evidence neceſſary to ſupport the Court only. 
Cro. Fac. 46. Burſer and Martin. Treſpaſs Qyare Equum cepit 
a perſona, and it was objected in Arreſt of Judgment that Decla- 
ration was ill, becauſe not alledged to be Eguum fſuum, or that 
he was taken from the Plaintiff's Poſſeſſion, and the Declaration 
cannot be aided by Intendment, but ought to be certain, and fo 
it is in 1 Sid. 184. Treſpaſs for taking Goods, the Declaration is 
not good without ſaying they were in Poſſeſſion of Plaintiff. So 
was the Caſe of Dell and Newton. Hil. 10 Ann. Treſpaſs quare 

duo plauſtra cepit, and held bad, becauſe no Poſſeſſion alledged. 
Draper cont” : Quare Impedit is not a mere Poſſeſſory Ac- 
tion only, but in ſome Caſes differs and falls under the ſame 
Conſideration with a Writ of Right, and fo it is ſaid in the Caſe 
of Digby and Fitzherbert. Quare Impedit alledges Seiſin in the 
acen, that ſhe was ſeiſed Jure Corone, and upon that Iſſue is 
joined, and the Jury have found that ſhe was ſo ſeiſed. In Ac- 
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tions poſſeſſory Seiſin mult be alledged, but not neceſſary to 
ſhew how ſeiſed. As in Treſpaſs, Quare Clauſum fuum . 
Plaintiff never ſhews in what Manner he was ſeiſed, though Pre- 
ſentment is neceſſary to be ſhewn in the Caſe of a Common Per- 
ſon, it is not ſo in the Caſe of the King, and therefore in a Writ 
of Right of Advowſon brought by the King, the Tenant ſhall not 
tender the Half Mark, becauſe Nullum Tempus occurrit Regi, and 
therefore the King mall alledge that he or his Progenitors were 
ſeiſed without ſhewing any Time. 1 Inſt. 294. b. But a Preſent- 
ment before Time of Memory is not ſufficient, for it is not tri- 
able. 2 Roll. Abr. 379. Cl. Law 446. Here is Seiſin poſitively 
alledged, and Seiſin and Poſſeſſion is the ſame Thing. 1 Inf. 153. 
6 Rep. 57. 'This is a Commendam capere, and not a Commendam 
retinere, for it is expreſly averred that the Church was then void, 
1 Eccliſa illa tunc Vacante) the Words of the Commendam are, 
dedit et conceſſit tenere, which are Words of Grant, and then fol- 
lows, pro et durante vita 1ffius Jobannis, &c. et guamdiu he ſhall 
remain Biſhop, ſo that this Condition has all the Properties of 
a Cmmendam capere; for Grant to a Man fo long as he continues 
Biſhop, &c. is a Grant for Life, as in 1 It. Grant to a Woman 
durante Viduitate or dum Sola is a Grant for Life. Gib. Co. 956. 
As to the laſt Point, he ſaid this Defect was now cured by Ver- 
dict; for Jury have found that the Queen was ſeiſed Jure Co- 
ron, and if Preſentment be neceſſary to ſupport this Action, 
the Court will intend it to have been given in Evidence, or 
otherwiſe the Plaintiff could not have a Verdict. Mich. 4 G. I. 
Nutteril's Caſe, Treſpaſs for diſturbing Plaintiff in his Right of 
Burial, and declares that he was ſeiſed of an antient Meſſuage, 
and by Virtue thereof preſcribes to a Right of Burial. Defendant 
pleads he was Vicar, and obliged to repair the Chance], and tra- 
verſes the Preſcription; and after Verdict it was objected in Ar- 
reſt of Judgment, that it was not alledged to be in Conſequence 
of Repairs, &c. But it was anſwered that this was aided by the 
Verdict, for the Court would intend it neceſſary to be given in 
Evidence. | 
Strange by Way of Reply. It is inſiſted upon that this is a 
Commendam capere, becauſe at Time of granting the Preſen- 
tation the Church is ſaid to be void: It is indeed ſaid fo, but 
it appears clearly through the whole Record that the Caſe was 
otherwiſe, and theſe Words thrown in fo looſely is no ſuffi- 
cient Averment to the contrary. The Word Retinere implies a 
Faculty of Retention and Continuation in the ſame Perſon, and 
the Word tenere following, does not. alter the Caſe. It is no 
more than if it had been expreſly ſaid, you ſhall retain and hold 
tor ſo long Time. Lord Hob. fays, that a Commendam capere 
muſt be for Life; this is not ſo, but only ſo long as he continues 
Biſhop. It is certain that the Statute of Limitations does not ex- 


tend to the Crown; but that is not the Queſtion, but whether 
the 
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the Crown muſt not conform to Rules of Pleading. Where Sei- 
fin and Poſſeſſion expreſs the ſame Thing, as in 1 Inſt. 1 53, 
Pleading is good, whether alledged by the one or the other; 
but that does not prove where the Difference is ſo material, that 
pleading the one will ſatisfy the other. Though Preſentment 
might be given in Evidence in this Caſe, yet not neceſſary to 
ſupport the Facts laid in the Declaration: And in all Caſes where 
the Declaration is cured by Verdict, it is where the implied Evi- 
dence was neceſſary to ſupport the Declaration: But in this Caſe, 
Seiſin might have been proved, which proves the Declaration 
without giving a Preſentation in Evidence. 

Z. C. J. This is a Poſſeſſory Action, and therefore the Plain- 
tiff muſt ſhew a Poſſeſſion: But in Quare Impedit, there is no 
Way of doing this except by alledging Preſentation in the 
Plaintiff. There are two Queſtions to be made upon this Point, 
iſt, Whether there is any Thing appearing upon the Face of 
the Record to ſhew a Preſentation in the Crown, 2dly, If any 
Thing is alledged in excuſe of this Defect. As to the firſt it has 
been inſiſted upon, that this amounts to a Commendam capere : 
But I do not find there has been any Thing faid to prove this 
Aſſertion. The Words in the Commendam retinere, habere, &c. 
which proves the Church to be full at that Time ; for otherwiſe a 
Man cannot be ſaid to retain what was not before in his Poſſeſſion. 
It has been ſaid, that this is a Commendam capere, or elſe the Com- 
mendam is void; if fo, it then ſtands upon the ſame Foundation 
with Quare Impedit, where there is no Recital of any Commendam, 
and in that Caſe a Preſentation is neceſſary. But the chief and 
principal Point is, whether this Defect is cured by Verdict, and 
as to this Point, there are two Ways of curing Defects in Plead- 
ing by the Verdict: The one Artificial, the other Natural; the 
firſt is where Defects in Pleading are cured by Act of Parliament, 
as the Statute of Jegfails; and this I call Artificial, becauſe neither 
the Finding in itſelf, nor any Thing thereupon implied in Law 
could have aided in theſe Caſes, without having Recourſe to the 
Act of Parliament. The other, which is the natural Way, is 
ſomething implied in Law neceſſary to have been given in Evi- 
dence, to induce the Jury to bring in their Verdict : And this 1s 
in Caſes, where without ſuch an Implication the Facts laid in 
the Declaration could not be ſufficiently proved. But how does 
this appear to be the preſent Caſe? If Seifin could not be found 
without giving in Evidence a Preſentation, there 1s no Queſtion 
but this Declaration is cured. But Seiſin may be proved without 
proving a Preſentation, and that is proved by the Caſes cited, or 
otherwiſe it could not be neceſſary to be alledged in pleading, 
And it is very true, what has been ſaid by Mr. Strange, that if 
Seiſin can be proved any other Way than by proving a Preſenta- 
tion, the Court will not intend any particular Way. N. B. This 
Caſe was again argued, and Judgment for the King. 

| Rekhead 
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Rekhead v. Catchcart. 


(212. ) REKH E AD brought Covenant upon Charter-Parties, againſt 
Covenant. I Defendant Catchcart, who pleaded that it was not the Deed 
of Catchcart and Blackuood, but of Catchcart only, and that the 
Covenants in the Charter-Parties were not ſeparate but joint be- 

tween Blackwood and Catchcart. ; 

Mr. Filmer moved to ſet this aſide for a Sham Plea with Coſts, 
for Plaintiff cannot go to Iſſue upon it, becauſe the Deed is only 
executed by Catchcart, and therefore if we ſhould join Iſſue upon 
this Plea there muſt be a Verdict againſt us, 

Mr. Draper cont' The Covenants in the Charter-Parties are 

. joint between B. and C. but the Execution of the Deed is by C. 
only, and cited a Caſe in 2 Lev. 

Cur” : If the Deed is executed by C. only, it is his Deed only, 
and the Action lies againſt him only, and therefore ſet aſide the 


Plea with Colts, 


The King and Company of Gun- 
makers. 


( 213. ) MAN DAMUS to admit J. S. to his Freedom of the Gun- 
 Mandamus. makers Company, having been educated in the Art and 
Myſtery of a Gunſmith, and ſerved ſeven Years Apprenticeſhip. 
The Company returned they were incorporated by Charter, by 
44 Char. 1. and ſet out the Charter, that no Perſon was intitled to 
1x his Freedom but thoſe of the Trade reſiding in London, or with- 
in ten Miles thereof at Time of the Incorporation, and ſuch of 
their Children as ſhould ſerve ſeven Years Apprenticeſhip to that 
Art and Myſtery ; and as to other Perſons it left the Company at 
large to admit or reject as they thought proper and convenient, 
and they returned that they did not think proper to admit him. 
Objection was taken to the Return, that it did not anſwer the 
Suggeſtion, as to his being educated in the Art, &c. and ſerving 
ſeven Years Apprenticeſhip. 
Cur? : Not neceſſary ; they have returned the Charter, and ſhew 
that he is not intitled, which is ſufficient. 
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The King v. Groſvenor, et al. 


(214-) INFORMATION in Nature of a 20 Warranto to ſhew by 
Taformaion. I what Authority Sir Robert Grofvenor and Mr. W. M. Wynne, 


and ſeveral other acted as Aldermen of the Corporation of Chefter. 
5 | | Upon 
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Caſes in B. R. 7 Geo. II. 
Upon ſhewing Cauſe Defendants produced a Charter, under the 
Great Seal, teſted 37 Car. 2. which veſts the Election, Cc. 
in the Mayor, Aldermen, and Common Council. The Proſe. 
cutors in anſwer produced another Charter granted 4 Fac. 2. Re- 
citing the Petition of the ſaid Corporation to be reſtored, and a 
Regrant of their Liberties and Franchiſes granted by 16 Car. 2. 
but took no Notice of that of the 37th, and denied Acceptance 
of this laſt Charter. As Evidence of Acceptance, it was inſiſted 
upon, that the 37th of Car. 2. appointed certain Officers called 
Leave Lookers, not mentioned in any previous Charter, and that 
in Purſuance of this Charter ſuch Officers had been elected. 
That by the Charter certain Hoſpital Lands were granted to the 
Corporation, and that the Corporation was now in Enjoyment 
thereof: That this Method of Election had been eſtabliſhed by 
conſtant Uſage for ſixty Vears and upwards, before the Charter 
and that the Body in general had from Time to Time acquieſced 
under ſuch Elections: There was likewiſe a By-Law produced 
in Confirmation of this, but not inſiſted upon as conclufive Evi- 
dence. There was an Objection taken by the Proſecutors to the 
Qualification of Sir R. G. and Mr. W. W. Wynne, that they were 
not Inhabitants, &c. 2 

Yorke, Ch. J. The Charter does not make it a neceſſary Qua- 
lification that the elected ſhould be Inhabitants, but leaves the 
Election at large. The Word which is made Uſe of in the 
Charter is Conci ves, which imports no more than Fellow Citizens. 
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The ſingle Queſtion is, whether Defendants have produced ſuf- 


ficient Evidence of Acceptance to induce the Court to refuſe 
granting an Information. Informations in Nature of Q War- 
ranto's is a Remedy given by Law at the Diſcretion of the 
Court, to try the Right in theſe Caſes between the Parties, and 
there is no other Remedy. The Evidence therefore upon 
which Informations are denied ought” to be very clear and 
ſtrong ; for by Refuſal we conclude the Right of the Corpora- 
tion. The Evidence that has been inſiſted upon in Proof of 
Acceptance of the Charter 37 Car. 2. is the Appointment of 
Leave Lookers; but this is not ſufficient Evidence of Accept- 
ance by the whole Body ; for how are the Leave Lookers ap- 
pointed ? Not by the Mayor and Commonalty in general, but by 
a ſelect Number, v/z. The Mayor, Aldermen, and Common 
Council, and Evidence of Acceptance to bind the whole Corpo- 
ration, muſt be an Acceptance by the whole Body in general ; 
and this Rule does not impeach what is Iaid down in the Caſe 
of Corporations reported by Cote; and likewiſe in Fenkins's 
Centuries : For in that Caſe the ſelect Number of the Electors 
was appointed by the Body in general. But in the preſent Caſe 
what is there to prove Acceptance by the Commonalty? The Grant 
of the Hoſpital Lands is not ſufficient, for the Corporation might 


[4 B] have 
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( 215.) 
Mandamus, 


have enjoyed thoſe Lands before the Charter was granted; and 


the mentioning them again might only be by Way of Confir- 
mation or Regrant: If it be otherwiſe it is proper to come from 
the Defendants. As to the Uſage inſiſted upon, that does not 
ſeem to be of ſuch long Continuance as to prevail againſt the ex- 
preſs Words of a Charter. The Caſe of the Corporation of 
Brecknock (in which he ſaid he was Counſel) is much ſtronger. 
For there was Proof of Uſage ſo long as from the 15th Els. 
But that Uſage, being contrary to the expreſs Words of the Char- 
ter, the Court would not admit of; and upon this Error was 
brought in the Houſe of Lords, and the Judgment of this Court 
was affirmed. The Defendants were certainly right, not to inſiſt 
upon the By-Law : For if they had, an Information muſt have 
gone upon that Point only : But it was only produced as Evidence 
of Acceptance : But how is this proved by the By-Law ? There 
is no Reference in it to the Charter, nor is the Charter ſo made 
as once mentioned: On the contrary, it ſeems an Evidence againſt 
the Charter; and the rather, becauſe it was confirmed afterwards 
by the Commonalty, which had been needleſs, if the Charter had 
ever been accepted. Page, Probyn, and Lee, Juſtices to the 
ſame Effect, and Information was denied. Io 


The King v. Corporation of Shrewſ- 


bury. 


1M ANDAMUS to reſtore Corbet Kynafton, Eſq; to the Of- 

fice of Alderman. The Corporation returned, that by the 
Charter the Aldermien were obliged to Reſidence either by them- 
ſelves or Families, except in the Time of Plague or other conta- 
gious Diftemper, and alledged that C. K. Efq; was not reſident 
either by himſelf or Family for the Space of three Years laſt paſt, 
and that thereupon he was lawfully removed by the Mayor and 
Majority of Aldermen duly aſſembled ; and averred that neither 
the Plague or other contagious Diſtemper raged within the Town 


or the Precincts during that Time. ES 

Strange took ſeveral Exceptions to the Return : And firſt as to 
the Merits, he ſaid this was a general Exception in the Charter, 
and not confined to the Town or Suburbs, nor can this be in- 
tended the Meaning of the Charter, that a Man ſhould continue 


Reſident, till the Plague, &c. was actually within the Suburbs, 


and therefore the averring it not to be within the Town and Pre- 
cincts is not ſufficient. The next Exception was in point of 


Form, that this did not appear ſuch an Aſſembly as was intitled to 
remove. It is only ſaid by the Mayor and Aldermen duly afſem- 


bled ; but no Averment that Notice was given of their Aſſembling 
2 | for 


2 
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for this particular Purpoſe, nor that it was a Charter-Day ; though 
that had not been ſufficient ; for it has been held, where the 
Meeting is of a Charter-Day, and any particular A& is to be done 
extra the general Buſineſs of the Corporation, a Summons of the 
whole Body is neceſſary. Hil. G. 1. The King and Strange- 


ways z and this cannot be intended from any Thing appearing 


upon the Face of the Return. The Words of the Return, that 


he was removed by the Mayor, &c. duly aſſembled makes no 
Difference: For whether duly aſſembled or not is Matter of Law, 
and the particular Manner ought to have been ſhewn, that the 
Court might judge whether this was ſuch an Aſſembly as had le- 
gal Power to remove: As in Convictions upon the Game Act, 
where the Words are general, (the Defendant was convicted ac- 


cording to Law not being duly qualified) has been held naught; 
for the particular Circumſtances of his Diſqualifications ought to 
have been ſhewn, He further objected, that as there was no 


Summons of the whole Body, ſo neither was there Notice given 
to the Defendant: And to remove a Man from his Freehold 
without Notice is contrary to natural Juſtice. In caſe of At- 


tainder, a particular Time is fixed for the Party to come in, 
before the Attainder goes; and this is always held ſufficient No- 


tice; and ſo in Outlawries, Writ of Proclamation iſſues to the 


Sheriff, which the Law looks upon as ſufficient Notice. Suppo- 


ſing a Man is ſerving his King and Country in a publick Employ 


as Member of Parliament, &c. or in caſe of Sickneſs, theſe are 


ſufficient Excuſes to diſpenſe with his Reſidence : Beſides by the 


Charter, perſonal Reſidence is not neceſſary, for if his Family re- 


ſides there it is ſufficient ; and it does not appear but that his Fa- 
mily was Reſident. It has always been held, that Summons or 
Appearance of the Party : But a Summons without Appearance, 


or Appearance ſans Summons, is ſufficient: And ſo was Doctor 
Bentley's Caſe : For there was neither Summons by the Convo- 
cation, nor Appearance on the Doctor's Part, and therefore the 
Order of Convocation was held naught. And fo it is held in 


Serjeant H/hitacre's Caſe, 2 Salk. 53 5. Want of Notice is cured 


by Appearance. 
Yerke, Ch. J. The Objections that have been taken depend 


upon the Conſtruction of the Words of the Charter, whether the 


Reſtriction to Reſidence (except in the Time of the Plague, &c.} 
can be diſpenſed with, becauſe the Plague is at that Time 1n ſome 
other Part of the Kingdom. The Charter muſt have a reaſon- 


able Conſtruction put upon it, and ſuch a one as will make it 


conſiſtent with itſelf, and therefore the Exception muſt be con- 
fined to the Town and Suburbs, or otherwiſe the Reſtriction in 
general would be defeated, and the rather, becauſe of the Words 
(or any other contagious Diſtemper) which at ſome Time or 


other prevails, - As for Inſtance the Small-Pox is raging in on 
| art 
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Part of the Kingdom. The Objections that are made in Point of 
Form are, that it does not appear there was a Summons or Notice 
iven to the Defendant: There was no Neceſſity for either in 
this Caſe, for it is expreſly alledged, that Mr. Kyng/ton was nei- 
ther Reſident by himſelf or Family at any Time during the Space 
of 3 Years: And it has been often reſolved, that Summons or other 
Notice is not to be ſerved out of the Suburbs of the Corporation : 
If ſuch a Suggeſtion, was neceſſary, it muſt have been ſo in Ser- 
jeant Glide's Caſe, Show. 363. But this was made no Objection in 
that Caſe. The next Exception is, that this does not appear to 
be a proper Aſſembly. By the Charter the Power of Removal is - 
veſted in the Mayor, Aldermen and Aſſiſtants; and in the Re- 
turn, the Non-Reſidence of the Defendant is alledged, and that the 
Mayor and major Part, &c. duly aſſembled then and there did 
remove, &c. It has been rightly inſiſted upon, that this could 
not be a legal Aſſembly unleſs Summons ; but the Queſtion is, 
whether a Summons is neceſſary to be alledged in the Return; in 
Pleading it is not neceſſary, but might be given in Evidence at the 
Trial. The Difficulty that remains with me is, whether there is 
not a Defe& in the Deſcription of the Aſſembly. It is faid to be 
an Aſſembly of the Mayor and major Part only, &c. whereas the 
Power of Removal is veſted in the Mayor, Aldermen and Aſſiſt- 
ants; and the Aſſembly ought to conſiſt of the Whole, and not of 
the major Part only. Suppoſe this had been in Caſe of a Return 
to an Information in Nature of a Quo Warranto, would it be ſuffi- 
cient to ſay that at an Aſſembly of Mayor and major Part, &c. duly 
aſſembled he was elected, &c. As to Dr. Bentley's Caſe, it appear- 
ed by the Return that he was Reſident, and therefore the Univer- 
fity ought to have ſhewn a Summons, or an Appearance by the 
Doctor, to excuſe the want of a Summons. Page and Probyn Juſt. 
to the fame Effet. And Lee J. agreed that the Return was ſuffi- 
cient in Regard to the Merits or Want of alledging Summons ; 
for it appears he was Non-Reſident the whole Time: Sickneſs 
may be alledged in excuſe, but that is proper to come on the Part 
of the Defendant : As to what is objected againſt the Legality of 
the Aſſembly, he thought the Return ſufficient; for it is ſaid to be 
the Mayor, &c. duly aſſembled; and we cannot by Inference 
intend it an illegal Aſſembly in order to vitiate the Return to a 
Mandamus. The Removal appears to be by the Mayor and ma- 
jor Part, Sc. which is an Averment ſufficient to refuſe a peremp- 
tory Mandamus. Therefore this laſt Point was reſerved to be 


ſpoke to again. 
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The King v. Fuller. 


89 VICION for ſelling diſtilled Liquors ſans Licence. ( 216. 
Two Objections were taken, That the Conviction was in Cenviction. 


the præterimperfect Tenſe, viz. That he has been convicted, and 
has forfeited, Ec. The next Objection was, that there was no 
Diſtribution made of the Penalty. In Anſwer to this laſt Objec- 
tion, were cited the Caſe of The King and Minton, Mich. 3 G. 1. 
and The King and Chandler, both Convictions for Deer-ſtealing ; 
where it was held that Ideo convictus eſt was ſufficient without 
diſtributing the Penalty. In the preſent Caſe, the Court was 
ſtrong of Opinion to the contrary ; and faid, that in the Caſe of 
The King and Haws it was adjudged that the Penalty muſt be 
diſtributed. And therefore the Conviction was quaſhed without 
Argument upon both Points, 


The King and Floyd, Clerk of the 
Peace pro Com Cardigan. Mich. 
7 Ge 7, 


HE Quarter-Seſſions removed Defendant from his Office 

upon Examination and a full Proof made of his taking ſe- 
veral Sums of Money extorſively in the Execution of his Office. 
The Order of Removal being return'd by Certiorari, 

Fazakerly took ſeveral Exceptions; and Iſt he faid, this being 
in Nature of Conviction, the Evidence upon which he was con- 
victed ought to have been ſet out upon Record: But here it is 
only ſaid upon Examination and full Proof, which is not ſuffi- 
cient ; for the Court cannot judge whether the Evidence was ſuf- 
ficient Foundation for Conviction. In all ſummary Convictions 
the Evidence muſt appear to this Purpoſe : Here is a Conviction, 
but the Defendant muſt be found Guilty of the Miſdemeanors he 
is charged with before the Seſſions can remove him. This is a 
Power given by 1 V. & M. 21. 6 & 7. And the Puniſhment 
runs extremely high, it is no leſs than a Deprivation of his Free- 
hold. And this is the rather to be conſidered as a Conviction, 
becauſe this is a Power which cannot be traverſed, and by the Act 
of Parliament muſt be upon full Proof: But how muſt the Court 


judge in this Caſe unleſs the Evidence appears upon Record. Ano- 


ther Objection is, That the Charge againſt the Defendant is for 
extorfively taking Fees colore Offictt ad general Qyar” Seſſion” pacis 
rent” coram Juſticiariis (quorum unus) but does not name the Ju- 


ftices, nor the Time when the Seffions was held. If an Indict- 
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ment or Order to be returned into this Court, ſuch a general 
Deſcription as this would be inſufficient; and ſo it was held in the 
Caſe of The King and Harland; the Indictment was quaſhed be- 
cauſe the Juſtices were not particularly named, but the Caption 


was as here, coram Juſticiariis generally. The Quarter- Seſſions 


is no Court of itſelf but from Juſtices ſitting there. 

Draper cont': All Convictions ariſe upon penal Statutes where 
the Informer is to have a Benefit ; and therefore Evidence muſt 
appear upon Conviction, that this Court may judge upon it whe- 
ther ſufficient to give a Juriſdiction. This is a Proceeding at 
Quarter-Seſſions, which is a Superior Court of Record; and the 
Evidence which is the Foundation of their Judgment is never re- 
corded. It is not ſaid by the Act that either the Examination or 
Proof ſhall be reduced into Writing: It is only ſaid that the Ex- 
amination muſt be in open Court, which is always vivd voce. It 
is objected, that it does not appear when the Quarter-Seſſions was 
held. Not neceſſary.— The Removal is for extorſively taking 
Money, and whether in Seſſions or out of Seſſions, not material. 

Fazakerly : If this is looked upon as a. Conviction, whether 
that Conviction be at the Seſſions or out of Seſſions is not ma- 
terial: A Conviction before two Juſtices only, is equally a Con- 
viction in Court of Record as in open Seſſions: In many Caſes 
they have a final Juriſdiction, and are the dernier Court of Re- 
cord, from whence no Appeal lies. 

Yorke C. J. It has always been held in this Court, that in all 
Caſes of ſummary Convictions, the Subſtance of the Evidence 
muſt be ſet forth ; and ſo it was held, Paſch. 13 Ann. Queen and 
Brown, Queen and Gray, Queen and Handall, where it was only 
ſaid, Sacramentum praftat corporale de veritate, &c. which was 
inſufficient. And in Caſe of Queen and Green, Hil. 12 Ann. it 
was held the Conviction muſt not only appear to be upon Oath, 
but muſt go further and ſhew upon whoſe Oath the Conviction 
was, & quod jurat & deponit quod, &c., The Queſtion is, whe- 
ther this Caſe can be materially diſtinguiſhed, whether a Convic- 
tion at Seſſions, differing from ſummary Convictions before pri- 
vate Juſtices. If this Caſe was left to ordinary Way of Proceed- 
ing at Seſſions, it ought to have been by Jury. But the regular 
Method of Proceeding in theſe Caſes is in a ſummary Way, and 
whether by two or more Juſtices makes no Difference. It is ſaid 
the Conviction was upon Examination and full Proof, which are 
the Words of the Act of Parliament; but it is not ſaid this Proof 


was upon Oath. | 
Lee J. The Queſtion in this Caſe is, whether the Removal in 


this Caſe is to be conſidered in Nature of a Conviction, or an 


Order of Juſtices only; for if the latter, not neceſſary to ſet out 
the Evidence. In all Orders of Baſtardy, the Evidence 1s never 
ſet out, and yet theſe may more properly be called Convictions 
than the preſent Caſe, | f 
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The King v. Ruſhworth. 


AANDAM US to Biſhop of Litchfield and Coventry to grant ( 218. ) 
Licence to. John Rufhworth to teach School, he being ap- A. 
pointed Under-Maſter of Coventry School, founded in Time of 
Edw. zd. by John Haines. It was moved to ſuperſede Manda- 
mis, this being a School of a private Nature within Statute of 
Uniformity, by which Biſhops had a judicial Capacity, and there- 
fore this Court could not compel him. wry 
Birch Serjeant, oppos'd this Motion, and ſaid, that teaching 
was res mere laica; that a School-Maſter is a Lay Employment, 
and was formerly under the Care of the Civil Magiſtrate, 2 Salk. 
672. Mathews and Burdet. That no Law or Canon required a 
Licence till the Council of Lateran; that the Canons which made 
it. neceſſary did not bind the Laity, becauſe never confirmed. 
That Mandamus's had been granted in Caſes of an inferior Na- 
ture, and in which the Publick was not ſo much concerned. 
I Sid. 107. Mandamus to make one free of a Corporation or 
Company, 1 Vent. 115, Mandamus to Eccleſiaſtical Court to 
ſwear Churchwardens elected by the Pariſh, 1 Vent. 187. To 
the Mayor and Aldermen of London to give Judgment upon Star. 
13 Car. 2. c. 11. I Vent. 335. To grant Probate of a Will 
under Seal after Refuſal by Executor, 1 Vent. 143, 153. 1ſle's 
Caſe. Mandamus to reſtore a Sexton. It was much doubted at 
firſt, becauſe ſaid to be rather a Servant than an Officer, or one 
that had Freehold in the Place : But upon Certificate that he held 
it for Life, Mandamus was granted. School-Maſter is a Perſon 
of publick Concern, and for that Reaſon a Mandamus ſhould go, 
1 Sid. 169. To reſtore M. to the Place of Treaſurer of the New 
River Water, and Mandamus granted becauſe an Office of pub- 
lick Concern ;- and faid in that Caſe that Mandamus's have been 
granted to reſtore Pariſh Clerks, School-Maſters, Uſhers, Fel- 
lows of Colleges, &c. Mich. 1 G. 2. The King and Biſhop of 
Litchfield. Mr. Lee moved for a Mandamus to reſtore the School- 
Maſter of Coventry, and tho' that Caſe went off for Defect in At- 
fidavits, yet the Court were of Opinion that a Mandamus would 
lie, and adviſed Mr. Lee to amend his Affidavit, Paſch. 13 G. 1. 
Mandamus to licenſe a Lecturer, and tho' it was not granted in 
that Cafe, becauſe a Suit was depending in Scac' concerning the 
Right, yet the Court ſeemed inclinable that a Mandamus would 
lie. Caſe of Vincent and Biſhop of London. It appears by the 
Writ, that this is a publick School, and is called a Free Grammar 
School founded in the Reign of Edward the 3d. and the Maſter 
has a Freehold. In all Caſes where a Perſon has a Temporal 
Right, the Law gives bim a Temporal Remedy, and not ſuffi- 


cient 
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| cient for Biſhop to ſay he has a judicial Capacity, but muſt new 


( 219.) 


Order of Seſ- 


ſions. 


the Reaſon of his Refuſal. 1 Lev. 75. Hurſt's Caſe, Mandamiis 
to reſtore an Attorney ; and in that Cafe agreed by the Court that 
Mandamus had been granted in Caſe of a School-Maſter, Pariſh 
Clerk, &c. becauſe Offices of publick Concern. 

Z. C. J. Whether Mandamus to licenſe a School-Maſter will 
lie, has not yet been fully ſettled. It has been faid, that a Li- 
cence not neceſſary; if ſo, the Application for a Mandamus is to 
no Purpoſe : For a Mandamus preſuppoſes a Licence neceſlary, 
and is to compel the Biſhop to grant one. But it has been ſaig 
likewiſe in Oppoſition to the Motion, that a Mandamus does not 
go, and the Remedy is by Appeal to the Metropolitan, but no 
Caſe cited to eftabliſh that Doctrine. In the Caſe of a Lecturer, 
Mandamus has been granted; and in the Caſe of Vincent and 
Biſhop of Londen the Court did not refuſe it upon the Merits, but 
becauſe the Right was depending in Scac' Mich. 4 Ann. Hollfat 
and Newcomb. Said by Powell, if Biſhops refuſe to grant Licence 
to preach, upon the Act of Uniſormity, Mandamus will go. In 
Carth. 464. it is held, that Eccleſiaſtical Court cannot puniſh a 
School-Maſter teaching without Licence, and in that Caſe a Pro- 
hibition was granted : But in 2 Lev. 222, which was a Suit in 
Eccleſiaſtical Court for teaching School without Licence, a Pro- 
hibition was prayed and granted 2: But afterwards upon Ar- 

nt, Conſultation was granted. Vide 3 Keeb. Corey's Caſe. 
In the principal Caſe, the Court granted the Mandamus, that this 
Point might be fully ſpoke-to upon the Return, 


The King v. Kempſon. 


RD ER of Seſſions to compel Defendant to maintain his 

Son's Widow by Virtue of 43 Eliz. This Order being 
brought into Court by Certiorari, Mr. Abney took two Excep- 
tions. That by the Order it appears this Caſe came to the Seſ- 
ſions by Appeal, whereas the Juriſdiction is originally in them, 
The Statute does not extend to this Caſe, the Perſon to be pro- 
vided for is the Son's Wife, and the Order is made upon the 
Huſband's Father, which is too remote to lay any Obligation 
upon him to provide for her; and fo was The Ring and Munday, 
Paſch. 5G. 1. Order to maintain Anne Gerram Widow, Munday's 
Wife's Mother; and the Order was quaſhed : But admitting her 
to fall within the Deſcription of 43 Eliz. yet by her own Act 


ſhe has depriv'd herſelf of all Benefit ſhe might have otherwiſe . 


been intitled to from her Huſband or his Relations. She is here 
ſaid to have eloped from her Huſband, and to be an Adultreſs; 
and fo it was held in the Caſe of Morris and Martin, Hil. 
12 G. 1. which was an Action againſt the Huſband for Neceſſa- 
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ries ſold to the Wife; and upon Evidence it appeared ſhe had 
eloped, and was an Adultreſs; and though no Proof that Plaintiff 
had Notice of this from Defendant, yet Raymond C. J. held the 
Huſband not liable. 2 

Parker cont': It does not appear this came before the Seſſions 
by way of Appeal, only ſaid upon Appeal of Overſeers, Ge. 
againſt Samuel Kempſon, but not ſaid to be an Appeal from any 
original Order; and the Word Appeal, in this Caſe, means no 
more than the Application of the Overſeers. As to ſecond Ob- 
jection, he ſaid Defendant was clearly within the Statute, and 
bound to maintain his Daughter in Law; and cited 2 Bull. 34 5, 
Draper married a Perſon whoſe Grandaughter was a Pauper, and 
the Queſtion was, whether Draper ſhould be obliged to give 
Maintenance to the Child ; and held that he was liable by the 
Statute : And ſo is 2 Bulſt. 346. Stiles 283. 1 Keb. 489. That 
notwithſtanding ſhe was an Adultreſs, yet the Marriage continues, 
and ſhe has all her Right. Salk. 115. Cyo. Eli. 508, Moor 

605. 
Z. C. J. It does not appear this came before the Seſſions upon 
Appeal from any Order, the Word Appeal may be uſed and con- 
ſtrued in the Senſe of a Complaint ; but the great Objection is, 
whether the Father is obliged to maintain his Daughter in Law 
by 49 Eliz. The charge of Adultery makes no Difference in this 
Caſe ; for whatever Privileges ſhe may deprive herſelf of by her 
own Act, that cannot turn to the Prejudice of the Pariſh, and 
bring a Charge upon them. The 43 Elig. is made in Eaſe and 
for the Benefit of the Pariſh ; for tho' natural Right obliged Per- 
fons to provide for their own Relations, yet there was no com- 
pulſory Law before this Statute : This Queſtion has been under 
the Confideration of the Court before, Hil. 12 Arn. Queen and 
Dutton. Order of Seſſions was to compel the Father to maintain 
his Son's Widow, and in that Caſe Serjeant Chappell took the 
ſame Objection that is now made, v2. that by the Death of the 
Son the Relationſhip fails; but the Court quaſhed the Order 
upon another Objection, becauſe not ſaid that Perſon upon whom 
the Order was made was of ſufficient Ability. In the Caſe of 
The King and Munday, it was held, that the Statute only ex- 
tended to natural Relations; and that Caſe was determined upon 
Argument and full Conſideration. The Caſes in Buff. and Stiles, 
were at that Time conſidered ; and Prat ſaid in the firſt Cafe in 
Bulſt. that it was miſprinted, and the Word Net omitted. For 
the Subſtance of the Caſe is, that he was not to maintain his 
Wife's Grandaughter. The Caſe of Gerrard, (which is the 
other Cafe in Bulſtrode) was not judicial Authority, but a private 
Opinion only of a Judge at his Chambers, and therefore at that 
Time the Court conſidered it as a res zntegra, and quaſhed the 
Order. This is a Caſe which comes up to the preſent Queſtion, 
£ [-4-D-4 and 
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and ſo concluded that the Order ſhould be quaſhed. Page, Pro- 
 byn, and Lee of the ſame Opinion. 


The King v. Weeks. 2 


(220) INFORMATION in Nature of a Quo Warrants was moved 
Information. I for, to ſhew by what Authority Weeks ated as a Burgeſs of 
Corporation of Calme, in Wiltſhire. Upon ſhewing Cauſe it was 
alledged, that Defendant had been illegally disfranchiſed, had 
applied to this Court for a Mandamus, by Virtue of which he 
was reſtored, and by the Return, his Reſtoration appeared to be 
by the whole Corporation, which was ſufficient Authority to 
impower the Defendant to act. In Anſwer to this, a Record 
was produced in Court but not read, being a Judgment of Ouſter 
againſt Stephens one of the Burgeſſes who voted for the Defen- 
dant's Reſtitution. #5 | 
Cur' : This Record is no Evidence, the Return is by the whole 
Corporation, and by that it appears that Weeks was reſtored. It 
is not proper to examine by Affidavits, whether there was a Con- 
ſent of the Majority. If the Return be falſe, the proper Remedy 
is againſt the Mayor. 2 Salk, 331, 432. It was then objected, 
that Weeks was an Infant at the Time of his Election, and fo the 
Election void. And ſo it was held Hl. 3 G. 2. King and Duke 
of Bedford, Governor of Bedford Levels, in which Caſe an Infor- 
mation was granted upon the ſame Objection, Anſwer : The 
Reaſon of that was, becauſe he ated under Age, but Quection is 
whether the Election be void. Marſh 40. An Infant may be 
Mayor, and in the Caſe of Young and Taylor; it was held that 
Corporation Acts by an Infant Mayor are good, and the Diſtinc- 
tion made in theſe Caſes is, where the Infant executes a judicial 
Authority, and where a Miniſterial one. The Law for ſeveral 
Purpoſes takes Notice of the Age of Infants. He may contract 
Matrimony at the Age of 12. at 14 he may chuſe his Guardian, 
at the ſame Age he may ſue his Guardian by Soccage to account 
as Bailiff. So an Infant Papiſt muſt take the Oaths of Allegiance 
and Supremacy at the Age of 18, or he loſes his Eſtate. 11 & 
12 3. 6. 4 
Cur' : Before we determine the Law in theſe Caſes, it is proper 
an Information ſhould go to try the Fact. | 


Brafſey v. Dawſon. 


( 238. ) 


S. Collector of the Land Tax became a Bankrupt, but before 


krupt, | : 
E wot J. Commiſſion was taken out, the Defendant by Virtue of a 
8. C. 2 Str. Warrant from the Commiſſioners of Land Tax took his Goods 
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in Execution; the next Day a Commiſſion of Bankruptey was 
had, and Aſſignment made to Plaintiff, who has brought Trover 
againſt Dawſon, who had the Goods in Execution as above. 
Upon Trial, before Raymond C. ]. tuo Queſtions aroſe, for Opi- 
nion of Court: Whether the Goods were bound from the firſt 
Act of the Bankruptcy, or from the Time of ſuing out the Com- 
miſſion. And 2dly, Whether the King's Prerogative was inclu- 
ded within the general Rule. Serjeant Darnell infiſted, that by 
Aſſignment the Aſſignee had a Property by Relation from the 
Time of the Bankruptcy. That this was a general Law and 
bound all Parties, and cited the Caſe of Andrews and Sir Ma- 
thew Decher. - Paſch.. 3 G. 2. 3 Lev. 69. 191. Philips| and 
Thompſon. 

Serjeant Eyre cont' : Before Aſſignment the Property was not 
diveſted but remained in the Bankrupt. That Execution in this 
Caſe was in Nature of an Extent, at the Suit of the Crown, 
which cannot be defeated by any Matter ex po/t facto. That 

this was by Virtue of the King's Prerogative, who ſhall be pre. 

ferred in his Debt; that this Prerogative is by the Common Law, 
and is not taken away or abridged by any Act of Parliament. 
That neither Statutes Merchant nor Staple nor a Bankruptcy men- 
tion the King, and therefore he is not bound by them. 3 Keb. 14. 
Sir V. Jones 203. Awdley and Halſey, and this appears plainly 
by 21 Fac. c. 19. which impowers Commiſſioners to proceed 
when Bankrupt by Fraud makes himſelf Accomptant to the King. 
In all Caſes where the Crown is intitled, no Difference between 
an Extent and a Diſtreſs executed at the Suit of the Crown, 
and an Extent is of that Nature, that after it 1s -once ſerved, 
though not compleatly executed, yet it defeats all Meſne Acts 
done by the Conuſor in the Interim. Sir V. Jones 202, It is 
true the Aſſignee in ſome Reſpects is in by Relation from the 
Bankruptcy, ſo as to avoid all Meſne Acts, but not ſo as to be 
actually inveſted with the Property. And of this Opinion was 
Holt C. J. Salk. 111. He cited 3 G. 2. f. 2 5. Goods bound 
in whatever Hands found, and the Act of Parliament which 
gave the Land-Tax had altered the old Law. 

Darnell: The Prerogative does not come in Queſtion in this 
Caſe, for Inſufficiency of the Collector does not affect the Crown: 

The Pariſh, Sc. remains liable, and the Statute gives them a Re- 
medy againſt the Collector by ſubjecting his Eſtate in Satisfaction 
to them. 

Yorke C. J. There are two Queſtions which ariſe upon Con- 
ſtruction of this Caſe; Whether this is to be conſideted in the 
Caſe of a private Perſon, or as a Caſe which concerns the King's 
Prerogative. If it is looked upon as the Caſe of a private Perſon, 
though Commiſſioners of Bankrupt have no Property in the 
Bankrupt's Effects, but only a Power to veſt them in the Aſ- 


fignee, yet after Aſſignment, the Aſſignee has a Property om 
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the very Time of Bankruptcy. Where Plaintiff ſues out Execu- 
tion previous to any Act of Bankruptcy, and this Execution is 
compleatly executed, the Goods fold and Money paid to Plaintiff, 
and after that there is an Aſſignment made, the Relation which 
it has to the Time of Bankruptcy ſhall not defeat all this. Sed 
2uere 3 Lev. 191. But where Execution is not compleated, but 
the Goods remain in Officers Hands, they are ſubje& to the 
Commiſſioners of Bankrupts. In the preſent Caſe the Execution 
0 was not compleated, but the Officer was in Poſſeſſion at the Time 
of the Aſſignment, and therefore if this Caſe was conſidered as 
| between Party and Party only, the Plaintiff muſt have judgment: 
* But the ſecond Queſtion is a Caſe of much greater Conſequence, 
wherein the King's Prerogative is concerned. There is no Queſ- 
tion, but the Land Tax is the Property of the Crown, and after 
it is collected becomes in Point of Law the King's Money. 
The Power of diſtraining upon the Collector by a Warrant from 
the Commiſſioners, is a ſummary Remedy given by the Act of 
Parliament in favour of the Crown. But if this Method of Pro- 
ceeding ſhould be. under the Controul of the Bankrupt's Act, it 
would put the Crown in a worſe Condition than it was before. 
For in Caſe of an Extent, the Goods are bound from the Teſte, 
and a Commiſſion of Bankrupts cannot break in upon it, and 
this is with great Reaſon : For the Crown cannot come in upon 
the Bankrupt's Act and claim a Dividend. It is ſaid that this Caſe 
does not affect the Crown, becauſe the Pariſh remains liable; but 
that makes no Alteration in the Nature of this Caſe. It is the 
King's Money, and the Pariſh only remains as ſo many different. 
Securities, Vide Caſe of Perry and Criſpin. Salk. 108. and 1 Vent. 
360. Perry and Rogers. Skin. 30. Cro. Car. 109. - Show. P. C. 
Caſt 73. | 3 d 200, 222.  * 


The King v. Griffin. 


1,6 222.) INFORMATION was granted upon this Caſe; a Workhouſe 
: was erected at Lambeth, and the Government thereof veſted 
in Truſtees : Afterwards Diſputes ariſing between them and the 
Pariſhioners, Defendants fixed up Notice in the Church purport- 
ing that Pariſhioners would meet on Thurſday to conſider of and 
inquire into the Management of the Workhouſe. Upon this, 
the Truſtees likewiſe fixed up Notice in the Church that the 
former Notice was not given by the Direction of the Truſtees ap- 
pointed by Veſtry, and that the faid Truſtees deſigned to continue 
their Meetings on Sundays as uſual. In anſwer to this, Defen- 
dants fixed up a third Paper, that notwithſtanding the ſaid Notice 
by the ſaid Truſtees, the Pariſhioners did intend to meet on 
Thurſdays to enquire into the ſeveral Abuſes permitted and ſuffered | 
: o 
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to be committed by Virtue of the pretended Authority of the ſaid 
Truſtees, and it was upon theſe laſt Words that the Information 
was grounded. This Caſe was afterwards tried and the Defendants 
found guilty, It was now moved in Arreſt of Judgment, and 
two principal Objections were taken. 1ſt, That the Matter con- 
tained in the Notice was not libellous; and 2dly, That the Man- 
ner and Form in which the Information was laid was not good. 
As to the firſt Objection, it was ſaid, that a Libel is a malicious 
Defamation of a Perſon of another, tending to blacken and aſperſe 
his Reputation. Here is no Charge of any particular Crime or 
Offence in this Information, all that is ſaid is, that ſeveral Abuſes 
were ſuffered and permitted, &c. which muſt neceſſarily happen 
where ſo many Perſons are intruſted with the Management of an 
Affair of ſo publick a Nature. The Management of the Work- 
| houſe is. an Affair which concerns the Pariſh, and therefore the 
Pariſh has a Right to enquire into all Abuſes : Abuſes' may be 
ſuffered and permitted, and yet thoſe Abuſes not ſcandalous. 


The Statute provides that all Perſons receiving Relief from the 


Pariſh ſhall wear Badges. Vide 8 & 9 V. 3. c. 30. Suppoſing then 
a Perſon not wearing a Badge is relieved, this is an Abuſe, and yet 
ſurely ſuch an Abuſe is not infamous. As to the ſecond Point 
ſeveral Objections were made, Firſt, that there was only three 
Truſtees named in particular in the Information, viz. E. Dawſon, 
R. Dawſon, and J. Theobald, and all the reſt are mentioned gene- 
rally, et alii Fiduciarii, which is not ſufficient ; for in Informa- 
tions of this Nature, not only Perſons offending, but the Perſons 
offended muſt be mentioned particularly. Bro. Abr. Tit. Indict- 
ment, p. 21. Show. 389, 390. Cartb. 226. 2 Leon. 39. 2 
Lev. 208. By the ſame Reaſon that three only may have an In- 
formation, all the reſt may have ſeparate Informations, and ſo 
create Multiplicity of Suits, and Defendants be puniſhed ad r 

pro uno delicto. 2dly, It is ſaid they acted as Truſtees, &c. but 
not ſhewn quo jure, as they ought to have done. Allen 78. For if 
they uſurped their Authority, or were not Legit modo conſtituti, they 
are not Truſtees. 3dly, The Sat. 9 G. c. 7. which enables the 
Churchwardens and Overſeers of the Poor with Conſent of Pa- 
riſhioners in Veſtry to erect Workhouſes, gives them no Power 
to appoint Truſtees, and of themſelves, they cannot delegate ſuch 


Authority. Lane 21. It is only alledged generally, that a Work- 


houſe was erected, but does not ſhew how, whether by Conſent 
of Pariſhioners or major Part of them : It does not appear that a 
Veſtry was convened, nor that it was erected for Support and 
Maintenance of the Poor. But the laſt and principal Objection 
was, that it is not averred that the Perſons mentioned in the In- 
formation, are the Perſons deſcribed in the Notice: For the No- 
tice upon which the Information is grounded, is relative to the No- 


tice fixed up by the Truſtees. For the Words are, notwithſtand- 
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ing ſuch Notice fixed up by the Truſtees aforeſaid, which Words 
are relative, vig. to the Truſtees appointed by Order of Veſtry, 
and the Truſtees in the Information are called Truſtees ap- 
pointed by Conſent of the Pariſhioners: How then do theſe Truſ- 
tees appear to be the ſame? It ought to have been averred that 
they are the ſame, for the Court cannot intend them the ſame, 
be the Inference ever ſo natural ; this was argued by Mr. Hayward 
as a fatal Objection. But notwithſtanding theſe Objections the 
Court unanimouſly gave Judgment for the Proſecutors. 7 
_ Torke, C. J. fad There are two Objections made to the Infor- 
mation, that the Matter is not in itſelf libellous, the other is to 
the Manner and Form as laid in the Information. As to the firſt, 
that depends upon the Paper itſelf, and that appears to contain 
ſcandalous Matter and to be libellous; and this may be conſidered 
two Ways, either as to Perſons acting in a publick or a private 
Capacity. Where Perſons act as publick Magiſtrates, every 
Charge of Abuſe in the Execution of that Office is libellous. It 
is an Offence of a publick Nature, and does not only tend to a 
Breach of the Peace as reflecting upon their Perſons in particular, 
but is alſo a Reflection upon the Government, which eſtabliſhes 
and ſupports that Authority; but this is not the preſent Caſe, 
This does not appear to be a Workhouſe erected by the publick, 
and therefore muſt be taken to be a private Workhouſe erected 
by Charity, and the particular Government thereof veſted in Truſ- 
tees, but it being a Truſt of a private Nature does not alter the 
Offence ; for any Charge of an infamous Nature againſt Perfons 
acting in a private Truſt is libellous, and tends to a Breach of thg 
Peace likewiſe, and therefore Proſecutions of this Nature have 
always been encouraged to prevent that vindictive Method, which 
otherwiſe the Party injured might purſue in order to gain himſelf 
a Satisfaction. It is ſaid indeed, that here is no particular Charge, 
but only that Abuſes have been ſuffered and permitted : But this 
is in itſelf a Charge, and is aſperſing the Truſtces as the Cauſe 
and Inſtruments of ſuch Abuſes. It has alſo been argued, that 
the Defendants are Churchwardens and Pariſhioners, and there- 
fore have a Right to enquire into the Abuſes of the Parith, &c, 
No Doubt of it, and if the Caſe had been ſo, it might have re- 
quired further Conſideration, and would have been proper Evi- 
dence at the Trial : But nothing of this appears in the preſent 
Queſtion, and we cannot intend them to be ſo. As to the ſecond 
Point, it has been objected, that all the Truſtees are not particu- 
larly mentioned. Here are three, viz. E. Dawſon, R. Dae ſon, 
and Ja. Theobald, and if the Words following (Et alii biduciarit) 
had been omitted, yet the Information had been good. This in- 
deed might have been an Objection in an Action upon the Caſe, 
but in Indictments and Informations which are at the Suit of 


the Crown, a Perſon cannot be puniſhed twice; for a former 
| Judg- 
© 
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Err may be pleaded in Bar to a Proſecution of the like 
Nature. The only Objection which ſeems to have any Weight 
is the laſt, but that has been fully anſwered by Mr. Fazakerley, 
for the Fiduciar' prædict', is not relative to the Truſtees deſcribed 
ur the Notice, but to the Truſtees before-mentioned in the Infor- 
mation, and there is that in the Information which amounts to a 
poſitive Averment; for the Words are de et concernent' the ſaid Truſ- 
tees, and though they are not exactly deſcribed in the Information 
in the ſame Manner as in the Libel, yet there is no ſeeming In- 
conſiſtency: For Truſtees appointed, by Veſtry, muft be Truſtees 
appointed by Conſent of Pariſhioners in Veſtry, and ſo no Repug- 
nancy or Contradiction in the Deſcription. There was a Caſe 
cited by the Court, the Caſe of the King and Horne, Trin. 
11 V. z. which was an Information for publiſhing a Libel, 
called the Ladies Invention; this the Jury found to be a Libel, 
but againſt what Perſons, was unknown, and the Court held that 
the Information was not good. 


The King v. Inhabitants of Ripon. 


"THE Seſſions diſcharged an Order of Removal brought be- .( 223. ) 


fore them by Appeal, and the Order of Diſcharge was in dee of Re- 


| theſe Words. —It is ordered that the Order of Removal be diſ- 
charged, without giving any Reaſon, or alledging it to be upon 
hearing of the Parties. 

Cur It appears this Order came to the Seſſions by Appeal, 
which gives them an undoubted Juriſdiftion; and there is no Ne- 
ceſſity for ſetting out the Reaſon of their Judgment : We never 
do it in this Court, and therefore this Motion made by Mr. 
Parker was denied. 


Darby ». Pool. Mich. 8 Geo. 2. | 


1 of Debt upon a Bail Bond taken in the Marſhalſea (224. 


Court, the Defendant craved Oyer of Condition only and not 
the Bond, and then pleaded Stat. H. 6. That no Sheriff, under 
Sheriff, or under Officer, &c. ſhould take a Bail Bond but in the 
Name of his Office, and then goes on, Cc. and fays that the 
Defendant being in Cuſtody, the Plaintiff took a Bond in the 
Name of Burligh. Plaintiff replies, that at the Time of making 
the Bond he was Sub-marthal, and then goes on and ſets forth 
by Way of Inducement, that the Bond was taken by Burleigh 
wigore Statut. and ſecundum formam and Ezfectum, &c. and then 
traverſes that the Bond was taken by Darby modo et forma, &c. 
and upon this Iſſue is joined, and Verdict for Plaintiff. It was _ 

| move 


Debt upon 
Bail Bond. 
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Moped in Arreſt of Judgment, that the Bond was taken by Darby 


in the Name of Burleigh, whereas by the Expreſs Words of the 
Statute it ought to have been taken by the Officer in the Name 
of his Office. | 

Mr. Fazakerly for Plaintiff : The Replication is good, the only 
Objection is to what is alledged by Way of Inducement, which 
is not material ; the Defendant pleads that the Bond was taken 
out by Darby in the Name of Burleigb; this the Plaintiff traverſes 
and denies its being by Darby modo et forma; this avoids the Fact 
which is alledged in the Defendant's Plea, and upon this Point 


the Parties were at Iſſue, and Jury found it for the Plaintiff. 


The Defendant in this Caſe craved Oyer of the Condition, by 
which Means the Plaintiff was deprived of the Benefit of ſetting 
out of the Bond, which otherwiſe he might have entered at 
large upon the Record, and by that Means he would have avoided 
the Defendant's Plea of the Statute, becauſe then it would have 
appeared the Bond was taken in the Name of his Office, as in 
Carth. 301, 302. Lutw. 680, | 

Mr. Deniſon cont': The Stat. 23 H. 6. cap. 10. is ſet out and 
made Part of the Record, and it appears by the Statute, that the 
Bond mult be taken in the Name of his Office, or otherwiſe it is 
void, but as the Bond is pleaded in this Caſe, it does not appear 
to be taken according to the Statute, and this Defect is not aided 
by Verdict; for where a Matter is of Subſtance and eſſentially ne- 
ceflary to be ſet forth, the Omiſſion is not cured by Verdict, and 
to this Purpoſe he cited 2 Saund. 177. Suppoſing the Plaintiff 
ſhould bring an Action of Covenant, and ſhould not alledge ſuf- 
ficient Breach to intitle him to his Action, a Verdict will not aid 
him in that Caſe, but it-ſhall be taken as a void Iflue. The Iſſue 
is only here whether the Bond was taken by one Man or the 
other, but it doth not appear to be taken according to the Statute, 
and the Court cannot now intend it to be ſo taken, 

Benny, pro Quer: There is no Objection to the Bond itſelf 
with Reſpect to its Form; the chief Objection is, that it was 
not taken in the Name of his Office, but this is ſufficiently ſet 
forth in the Replication, for there the Plaintiff avers that he was 
an Officer and Sub-marſhal of the Court, and that he took the 
Bond ſecundum formam et effeftum, &c. and cited 1 Lev. 254. 
Lenthal and Crook, 1 Saund. 156. 10 Rep. 100. Sir William 
Drury's Caſe. 


Raymond Chief Juſtice: The Replication in this Caſe is cured 


by the Verdict. The Defendant pleads the Statute, and that 
the Bond was taken by a third Perſon in the Officer's Name. 
This he traverſes by ſetting forth he was Sub- marſhal and took 
the Bond wigore Stat. and ſecundum formam et effeftum, &c. 
abſque hoc, that he took it modo et forma. Though the Induce- 
ment to the traverſe is ſhort, yet it being after Verdict is aided by 

* the 
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the Words ſecundum formam, &c. Statut”, which muſt imply he | 
took the Bond in the Name of his Office. The Defendant 
ſhould have craved Oyer of the Bond and then It would have ap- 
peared upon Record, how taken. 

Probyn Juſtice : The Plaintiff in Replication hath followed 
Defendant's Plea, and traverſed the Fact inſiſted upon by the Plea, 
and that is found for the Plaintiff. There is nothing ſet forth 
in the Inducement that deſtroys the Replication, and though it 
is not alledged ſo fully as might have been, yet is now cured by 
the Verdict; and the ſecundum formam, &c. implies that it was 
taken in the Name of his Office as the Statute 1 requires. 

Lee Juſtice: The Statute is here pleaded, and it muſt appear 
upon Record that the Bond was taken in the Name of his Office, 
and this is uſually ſet out in the Declaration, Had the Inducement 
been out of the Caſe the Replication had been good, but the In- 
ducement is now become a neceſſary Part of the Plaintiff's Re- 
plication, and the Court muſt take Notice of it. By this it ap- 
pears by Plaintiff's Confeſſion, that the Bond was taken by him 
as an Officer, and a Verdict cannot be found contrary to a Man's 
Confeſſion; but the Plaintiff goes further and ſays, that the Bond 
was taken by him ſecundum formam, and traverſes its being taken 
modo et forma as alledged by the Defendant; how far the modo ef 
ferma goes, and whether the ſecundum formam, Sc. will give a 
Cauſe of Action is the Queſtion. Suppoſing in this Caſe the 
Defendant had demurred this had been a good Objection. But 
the Court gave Judgment for the Plaintiff; Lee dubitante. 


Mandy v. Mandy. 


HE Cafe in Effect was no more than this. Venterus Mandy ( 225. ) 
being ſeiſed in Fee of the Reverſion of ſeveral Meſſuages mn * 

expectant upon two ſeveral Terms for Vears, out of which was 
reſerved a Ground Rent of 291. per Annum, and having ſeveral 
Sons and Daughters, deviſed to them and their Heirs ſeverally, 
the ſeveral Rents of 6, 7, and 9 Pounds per Annum, iſſuing out 
of the Ground Rents, He likewiſe deviſed to his eldeſt Son 51. 
per Annum, and taking Notice in this Will of the Undutiful- 
neſs of his firſt Son, declared it his Intentions, that he ſhould 
take no more of his Eſtate than what was expreſsly deviſed to 
him; and whether the Reverſion in Fee expectant upon the Leaſe 
for Vears paſſed by this Deviſe to his ſeveral Children was the 

Queſtion. 
Serjeant Baines : If the Teſtator in this Caſe had deviſed the 
Rents and Profits of his Eſtate, that undoubtedly had been an 
equivalent to the Deviſe of the Lands themſelves and the Rever- 
ſion would have paſſed. But here the Rent only is deviſed, and 
ſ4F}] there- 
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therefore nothing ſhall paſs but the Rent itſelf, for Rent is not a 
ſufficient Word by the Statute of Wills to paſs Lands by, and he 
cited Moore 460. Derrick and Kery; but note this Caſe is reported 
aliter in the ſame Book fo. 771. and with this laſt Report agrees 
Crook James 104. But in the preſent Caſe the Teſtator hath not 
deviſed to his Children all his Rent, nor hath he given in ex- 
reſs Terms the Ground Rent itſelf which might have been an 
Indication of his Intent, but he hath only given an annual pay- 
ment iſſuing out of his Ground Rents, nor is the Rent in queſ- 
tion reſerved upon one ſingle Demiſe, but iſſuing out of ſeveral 
Leaſes which have different Determinations. Beſides here is no 
particular Rent deviſed, nor what Houſe each Deviſee ſhall 
have; ſo that ſhould the Reverſion be conſtrued to paſs by this 
Deviſe, it will make great Confuſion how to apportion. He 
likewiſe cited Cro. Elis. 637, 651. Moor 549. 1 Leon. 315. 
He alſo ſaid there was a Difference between a Rack Rent and a 
Ground Rent; a Rack Rent always includes the whole Profits, 
but a Ground Rent ſeldom includes a tenth Part. 
Serjeant Eyre cont” : The Reverſion in Fee expectant upon the 
feveral Leaſes will paſs by the Deviſe for two Reaſons ; Firſt, 
becauſe it plainly appears to be the Intent of the Deviſor, that 
the Inheritance ſhould paſs, and 2dly, becauſe the Words them- 
ſelves are ſufficient and amount to a Diſpoſition of the Reverſion. 
The Intention of the Teſtator appears from the Words of the 
Will. Tem, Concerning the Diſpoſal of all my wordly Eftate, 
my Will is, &c. Theſe Words of themſelves are ſufficient to cre- 
ate a Fee. 2 Fern, 715. He likewiſe gives an expreſs Eſtate to 
his eldeſt Son, and there are negative Words to ſhew his Inten- 
tions, that he ſhould take no more than what was particularly 
deviſed to him. The Limitation to his Children is to them and 
their Heirs for ever, which is inconſiſtent with a determinable 


Eſtate, and therefore it. muſt be his Intention, that the Reverſion 


expectant upon the Leaſes ſhould paſs likewiſe. Secondly, He 
argued that the Words in themſelves: are ſufficient in a Will to 
convey the Inheritance. By the Conveyance of a Rent at Com- 
mon Law nothing paſſes but the Rent, but in Wills it is different, 
for the Statute of Wills does not tye a Man up to any ſet Form 
of Words, as Conveyances at common Law do, and therefore if 
a Man by Will conveys all his Eſtate the Reverſion in Fee 
paſſes. So if a Man deviſes away all his Livelihood, all his In- 
heritance, Fc. this is ſufficient to convey over the Fee. Oven 30. 
2 Lev. 41. 3 Leon. 165, Stiles 178. And the Caſe in Moor 


771, is a ſtrong Caſe, that by a Deviſe of Rent the Reverſion 


paſſes. This Caſe is mentioned in Duke of Char' Uſes 72, and 
in Cro. Jac 104, and the Circumſtances of both Cafes are alike ; 
in both Caſes a Rent is deviſed iſſuing out of a Term for Years. 
There the Words of the Will are, As to the Diſpoſition of all my 
| | 1 | Lands 
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Lands and Tenements; here the Words are, As to the Diſpoſal 
of all my wordly Eſtate; there an Eſtate for Life was given, 
and here it is to his Children and their Heirs for ever. It 
is held in -1 Vent. 322. that by a Deviſe of all his Rents, a 
Reverſion expectant upon a Leaſe will paſs, and ſo concluded, 
that firſt it appeared to be-the Intent of the Parties the Reverſion 
ſhould paſs, and 2dly, by a favourable: Conſtruction that is made 
of the Words of a Will, the Words are of themſelves ſufficient 
to carry the Reverſion,, | 
Raymond C. J. It appears to be the Intention of the Teſtator 
to diſpoſe of his whole Eſtate, the Limitation is to the Children 
and their Heirs, which could not be if no more was to paſs than 
the bare Rent, for that is determinable upon Leaſes. The Re- 
verſion in this Caſe cannot go to his elder Son, for he expreſsly 
excludes him from taking any more than the particular Eſtate de- 
viſed to him. In Deeds it is neceflary to make Choice of apt 
Words of Conveyance, but Wills are always taken favourable, 
and the Intent of the Teſtator is to be conſidered. Probyn and 
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LAW BOOKS, in FOLIO; 
Sold by J. WorRALL, in Bell-Yard, near Lincolvs Im. 


"OSTER's (Sir Micb.) Reports of ſome Proceedings on the 
Commiſſion of Oyer and Ter miner and Gaol Delivery for the 
Trial of the Rebels in the Year 1746, in the County of Surry, 
and of other Crown Caſes. 

AnDREWs's (Geo.) Reports of Caſes argued and adjudged in the 
Court of King's Bench, in the Reign of King George the 
Second. | 

BuxzuRy's (Will.) Reports of Caſes in the Exchequer, in the 
Reigns of King George the Firſt, and King George the Second, 
publiſhed from his own Manuſcript, by his Son in Law, 
George Wilſon, Serjeant at Law, with the Allowance and 
Approbation of the Lord Chancellor, and the Twelve Judges. 


MosELv's (Will.) Reports of Caſes in the High Court of Chan- 


cery, during the Time of the late Lord Chancellor King. 
STRANGE's (Sir John) Reports of adjudged Caſes in the Courts of 
Chancery, King's Bench, Common Pleas and Exchequer, from 
the Beginning of the Reign of King George the Firſt, to the 
21ſt Vear of the Reign of King George the Second, in two 
Volumes; publiſhed by his Son, John Strange of the Middle- 
Temple, Eſq; with the Approbation of the Chancellor and the 
udges. | | 
POE. (Edm.) Commentaries or Reports, written originally 
in French, and now faithfully tranſlated into Engliſh, and im- 
proved by many Thouſand References, Notes, &c. To which 


are added, his Queries, never before publiſhed, in Engliſh. 
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AncienT DiaLogGus concerning the Exchequer ; publiſhed 
from two Manuſcript Volumes, called the Rep Book, and the 
Brack Book. Remaining of Record in his Majeſty's Exche- 
quer, which contain an Account of the greateſt Officers of the 
Realm their Salaries, Privileges and Exemptions. Alſo of 
Sheriffs Accompts, the Manner of Paſſing them, &c. Publiſh- 
ed originally in Latin, by Tho. Madox, Eſq; Hiſtoriographer. 
Now carefully tranſlated into Engliſh, By a Gentleman of the 
Inner Temple. oe | | 


